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I. INTRODUCTION 
Scholars who use empirical methods1 to study the behavior of judges 

long have labored in relative obscurity, unknown outside of academic cir-
cles (and indeed they only recently have emerged into the mainstream of the 
legal academy).2  However, the seclusion of the ivory tower has been 
breached, as public attention has become increasingly focused upon studies 
that suggest the influence of ideological or partisan variables on the out-
comes of court cases.  Over the last few years, the statistical work of schol-
ars on judicial decisionmaking has provoked controversy in the wider legal 
community and has been enlisted by one side of the ongoing “war”3 in the 
political arena about appointment of federal judges. 

In one exchange, played out in the law reviews4 but also reported in the 
legal press,5 a leading federal appellate judge castigated the work of empiri-
cal legal researchers as “the heedless observations of academic scholars 
who misconstrue and misunderstand the work of the judges”6 and which left 
the misleading impression “that judges are lawless in their decision making, 
influenced more by personal ideology than legal principles.”7  In another in-
stance, a United States Senator enthusiastically embraced an empirical 
study by one prominent law professor as purportedly confirming the preva-
lence of partisan voting on the federal appellate bench and thus as justifying 

 
1  By “empirical” methods, we mean here to describe “the subset of empirical legal scholarship that 

uses statistical techniques and analyses,” that is, “studies that employ data (including systematically 
coded judicial opinions) that facilitate descriptions of or inferences to a larger sample of population as 
well as replication by other scholars.”  Michael Heise, The Importance of Being Empirical, 26 PEPP. L. 
REV. 807, 810 (1999).  On the question of what constitutes “empirical” scholarship, compare Lee Ep-
stein & Gary King, The Rules of Inference, 69 U. CHI. L. REV. 1, 2 (2002) (eschewing the “narrow 
meaning” of empirical as associated with quantitative data in favor of a “broader” inclusion of all re-
search “based on observation or experience”), with Jack Goldsmith & Adrian Vermeule, Empirical 
Methodology and Legal Scholarship, 69 U. CHI. L. REV. 153, 153–54 (2002) (contending that for “a 
broad domain of legal scholarship,” that which “pursues doctrinal, interpretive, and normative purposes 
rather than empirical ones,” attempts to impose rules governing empirical methodology are misplaced). 

2  Michael Heise, The Past, Present, and Future of Empirical Legal Scholarship:  Judicial Decision 
Making and the New Empiricism, 2002 U. ILL. L. REV. 819, 820.  For a discussion of “why [it has] taken 
so long for empirical legal scholarship to stabilize its position as a recognized research genre” and a 
summary of the history of such scholarship in the legal academy using the example of study of judicial 
decisionmaking to illustrate current trends, see generally id. 

3  See Michael J. Gerhardt, Federal Judicial Selection as War, Part Three:  The Role of Ideology, 15 
REGENT U. L. REV. 15, 15 (2002) (saying that increased political conflict regarding judicial nominations 
“leaves no doubt about federal judicial selection as war”). 

4  Frank B. Cross & Emerson H. Tiller, Judicial Partisanship and Obedience to Legal Doctrine:  
Whistleblowing on the Federal Courts of Appeals, 107 YALE L.J. 2155 (1998); Harry T. Edwards, Col-
legiality and Decision Making on the D.C. Circuit, 84 VA. L. REV. 1335 (1998); Richard L. Revesz, En-
vironmental Regulations, Ideology, and the D.C. Circuit, 83 VA. L. REV. 1717 (1997). 

5  Carrie Johnson, Closed Circuit?, LEGAL TIMES (Wash., D.C.), Feb. 8, 1999, at 6; Robert Schmidt, 
Of Panels and Politics, LEGAL TIMES (Wash., D.C.), Apr. 20, 1998, at 6. 

6  Edwards, supra note 4, at 1335. 
7  Id. at 1337. 
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opposition to certain judicial nominations by the current administration.8  
Given the public notice received thus far, empirical research on judicial de-
cisionmaking is likely to attract heightened attention in the future. 

Simultaneously, within the academy, two scholars from a political sci-
ence background drew widespread notice in learned society when lamenting 
in the pages of a leading law review that the state of empirical legal scholar-
ship conducted by law professors was “deeply flawed.”9  As a prime exam-
ple of the alleged methodological errors prevalent in research conducted by 
legal scholars, these critics identified the customary adoption by judicial 
behavior researchers of the political party of the appointing President as a 
proxy for the political ideology or policy preferences of federal judges.10  
These commentators decried this measure as unsound and as inferior to an 
alternative statistical construct recently developed in political science re-
search.11  Law professors engaged in empirical research, including the Au-
thors of this present Article,12 responded in the pages of that law review, 
offering pointed responses both to the general charge that law professors 
regularly contravene fundamental methodological rules and to the particular 
censure that past studies using one measure became defective in method 
and worthless in judgment because an innovative approach subsequently 
had been introduced to the scholarly community.13 

In this Article, we begin by highlighting these three episodes in which 
empirical legal scholarship on judicial decisionmaking emerged from ob-
scurity to become the subject of disputation in a larger societal or academic 
arena—two disputes that unfolded before the public eye and another which 
was played out in legal academic discourse.14  We outline each controversy; 
identify the major political, judicial, and academic players that initiated or 
were drawn into the debate; briefly describe the empirical research in-
volved; and summarize the opposing arguments concerning the implications 
of the research for public policy or the substance of the academic debate.15 

Next, through separate accounts pertinent to each venue/subject—the 
public/policy versus the academic/methodological—we submit new evi-
dence for consideration, drawn from our own continuing research on deci-
sionmaking in the lower federal courts.  We report the results of our 
comprehensive empirical study of religious freedom decisions in the federal 
district courts and courts of appeals, the most extensive and multi-faceted 
 

8  See infra Part II.B. 
9  Epstein & King, supra note 1, at 6 (emphasis omitted). 
10  Id. at 87–96. 
11  Id. 
12  Frank Cross, Michael Heise & Gregory C. Sisk, Above the Rules:  A Response to Epstein and 

King, 69 U. CHI. L. REV. 135 (2002) [hereinafter Cross et al.]. 
13  Richard L. Revesz, A Defense of Empirical Legal Scholarship, 69 U. CHI. L. REV. 169, 182 

(2002). 
14  See infra Parts II.A–B, III.A–B. 
15  See infra Parts II.A–B, III.A–B. 
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study of such decisions to date, with special focus here upon variables that 
attempt to quantify the anticipated ideological leanings of judges.16  As fre-
quently but not invariably found in other studies, ideology emerged as sig-
nificant in certain aspects of our study, but not in a ubiquitous or 
dominating manner.17 

Finally, we attempt to place each of these controversies, the public and 
the scholarly, into a larger context, suggesting a more nuanced appreciation 
of the public policy implications of empirical work and submitting that it is 
unwise to make expansive assertions on either policy or methodological 
grounds regarding statistical analysis of judicial behavior.18 

With respect to public policy, that political ideology may play a role at 
the margins in deciding certain types of controversial court cases cannot be 
gainsaid.  But to suggest that partisan or ideological preferences are preva-
lent influences in deciding most cases or are invariably powerful variables 
in deciding even the most controversial and open-ended of legal issues is a 
dubious extrapolation from the empirical evidence.  The growing body of 
empirical research on the lower federal courts, including the study of reli-
gious liberty decisions reported in this Article,19 reveals that ideology ex-
plains only a relatively modest part of judicial behavior and emerges on the 
margins in controversial and ideologically contested cases.20  Moreover, 
empirical research, with its inherent limitations in study design and qualifi-
cations in measurement, nearly always requires treating conclusions as ten-
tative, context-specific, imperfect, and incomplete in coming to an 
understanding of human behavior. 

Nor can empirical research provide an objective scientific basis for op-
posing the nomination of any specific person to a particular position on the 
federal bench.  Researchers continually strive to refine statistical measures 
of ideology, with some preliminary success,21 but no empirical exploration 
of judicial behavior could ever be devised that would permit scientific as-
sessment of the qualitative merits or potential ideological impact of an indi-
vidual nominee to the federal bench.  Empirical work of the statistical 
variety necessarily focuses upon aggregate data derived from large numbers 
of cases and multiple institutional actors.  Social science evidence that one 
factor has a statistically significant influence upon the decisions made by an 
institution does not negate the potential importance of other factors nor the 
unique contributions made at the level of particularity by an individual ac-
tor.  Beyond a nominee’s perceived or presumed ideology, the cumulative 
and multi-dimensional nature of each putative jurist’s character, judicial 

 
16  See infra Parts II.C, III.C. 
17  See infra Parts II.C, III.C. 
18  See infra Parts II.D, III.D. 
19  See infra Part II.C. 
20  See infra Part II.D. 
21  See infra Part III. 
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philosophy, personal attributes, and experiences must be considered.  An 
individualized evaluation of each federal court nominee as a whole person 
remains an indispensable part of any fair and legitimate nomination assess-
ment process.22 

Likewise, with respect to interdisciplinary debates about empirical 
quality and methodology, we submit that innovations in statistical measures 
rarely will prove to be so revolutionary as to render obsolete the pre-
existing body of research on the subject.23  Rather, a new contribution in 
method must be tested repeatedly and cross-checked by multiple research-
ers through different studies to confirm that true progress has been 
achieved.  Appropriate scholarly humility requires us to anticipate that 
many new methods will, in the end, prove not to be true improvements. 

Moreover, upon confirmation through replication, even the most note-
worthy of developments in statistical methodology ordinarily will be incre-
mental steps in the advancement of knowledge in the social sciences.  
Indeed, the importance and power of newly formulated statistical measures 
and analytical methods are most likely to be recognized over time and 
within the larger perspective of a generation of scholarly work. 

II. EMPIRICAL RESEARCH ON JUDICIAL BEHAVIOR AND IDEOLOGY 
EMERGES INTO THE PUBLIC EYE 

A. The “Edwards Examination of 1998”:24  One Jurist’s Rejoinder to 
Empirical Research on Judges 

Empirical study of judicial behavior in the lower federal courts, includ-
ing a concentration upon the potential influence of ideology or policy pref-
erences (commonly measured by partisan affiliation), has been a mainstay 
of political science research for decades25 and has received growing atten-
 

22  See infra Part II.D. 
23  See infra Part III.D. 
24  When one of the Authors of this Article served as an appellate attorney with the United States 

Department of Justice in the 1980s, Judge Harry Edwards of the United States Court of Appeals for the 
District of Columbia Circuit was widely and deservedly reputed to be a vigorous and pointed interroga-
tor of appellate advocates during oral argument, leading attorneys who practiced regularly before that 
court to ask one another whether they had yet had their “Edwards Experience.”  Given that Judge Ed-
wards’s talents in incisive analysis and sharp rejoinder likewise were in display in his response to em-
pirical studies, the title we have adopted for this episode is an appropriate derivation from that depiction 
of his oral argument questioning style. 

25  See, e.g., J. WOODFORD HOWARD, JR., COURTS OF APPEALS IN THE FEDERAL JUDICIAL SYSTEM 
159–88 (1981); C.K. ROWLAND & ROBERT A. CARP, POLITICS AND JUDGMENT IN FEDERAL DISTRICT 
COURTS 24–57 (1996); Sheldon Goldman, Voting Behavior on the United States Courts of Appeals Re-
visited, 69 AM. POL. SCI. REV. 491 (1975); Jon Gottschall, Reagan’s Appointments to the U.S. Courts of 
Appeals:  The Continuation of a Judicial Revolution, 70 JUDICATURE 48 (1986) [hereinafter Gottschall, 
Reagan’s Appointments]; Jon Gottschall, Carter’s Judicial Appointments:  The Influence of Affirmative 
Action and Merit Selection on Voting on the U.S. Courts of Appeals, 67 JUDICATURE 164 (1983); Stuart 
S. Nagel, Political Party Affiliation and Judges’ Decisions, 55 AM. POL. SCI. REV. 843 (1961); Daniel 
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tion from researchers in the legal academy over the past decade.26  How-
ever, only recently have the results of that scholarly work on judicial deci-
sionmaking emerged from the halls of academia into the public 
consciousness, beginning with a sharp rejoinder to leading examples of this 
research by a prominent federal jurist and then later continuing with a report 
of similar scholarship being enlisted by one side of the ongoing partisan 
battle over nominations to the federal courts. 

To set the stage for the judicial rejoinder episode discussed in this part 
of the Article:  In 1997, then-Professor and now-Dean Richard L. Revesz of 
the New York University School of Law27 writing in the Virginia Law Re-
view and then in 1998 Professors Frank B. Cross and Emerson H. Tiller of 
the University of Texas28 writing in the Yale Law Journal published sepa-
rate studies of the United States Court of Appeals for the District of Colum-
bia Circuit, each finding a partisan element to certain types of decisions 
rendered by that court.29  These two studies, the first concerning judicial re-
view of decisions of the Environmental Protection Agency (“EPA”) and the 
second exploring judicial deference to the statutory interpretations of ad-
ministrative agencies, reported that ideology—measured by political party 
affiliation and also as reflected in the composition of appellate panels (be-
tween Republican-appointed and Democratic-appointed judges)—was a sta-
tistically significant influence upon the court’s decisions in certain defined 
categories of cases.30 

Revesz’s study found that industry challengers to EPA decisions who 
raised procedural arguments enjoyed a probability of reversal by panels 
with a majority of Republican-appointed judges that ranged between 54% 
and 89%, but that the probability of reversal dropped to between 2% and 
13% for panels with two Democrats and one Republican.31  Cross and 

                                                                                                                           
R. Pinello, Linking Party to Judicial Ideology in American Courts:  A Meta-Analysis, 20 JUST. SYS. J. 
219 (1999); Ronald Stidham, Robert A. Carp & Donald R. Songer, The Voting Behavior of President 
Clinton’s Judicial Appointees, 80 JUDICATURE 16 (1996) [hereinafter Stidham et al.]; see generally 
AMERICAN COURT SYSTEMS 382 (Sheldon Goldman & Austin Sarat eds., 2d ed. 1989). 

26  In addition to the studies highlighted in the discussion of the “Edwards Examination of 1998” 
and the “Schumer Supposition of 2002” that follow in this Article, see, e.g., Orley Ashenfelter, Theo-
dore Eisenberg & Stewart J. Schwab, Politics and the Judiciary:  The Influence of Judicial Background 
on Case Outcomes, 24 J. LEGAL STUD. 257 (1995) [hereinafter Ashenfelter et al.]; James J. Brudney, 
Sara Schiavoni & Deborah J. Merritt, Judicial Hostility Toward Labor Unions?  Applying the Social 
Background Model to a Celebrated Concern, 60 OHIO ST. L.J. 1675, 1713–20 (1999) [hereinafter Brud-
ney et al.]; Tracey E. George, Developing a Positive Theory of Decisionmaking on U.S. Courts of Ap-
peals, 58 OHIO ST. L.J. 1635, 1678–86 (1998); Gregory C. Sisk, Michael Heise & Andrew P. Morriss, 
Charting the Influences on the Judicial Mind:  An Empirical Study of Judicial Reasoning, 73 N.Y.U. L. 
REV. 1377, 1465–70 (1998). 

27  Revesz, supra note 4. 
28  Cross & Tiller, supra note 4. 
29  Revesz, supra note 4, at 1717–21, 1738–66; Cross & Tiller, supra note 4, at 2168–76. 
30  Revesz, supra note 4, at 1717–21, 1738–66; Cross & Tiller, supra note 4, at 2168–76. 
31  Revesz, supra note 4, at 1763. 
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Tiller, also using the party of the appointing president as a proxy for a 
judge’s ideology, found that a panel was 31% more likely to defer to an 
agency’s interpretation of a statute “when the agency’s policy outcome is 
consistent with the policy preferences of the panel’s majority.”32 

The political dimension of these studies was highlighted by a news re-
port in the Legal Times,33 which is widely read by practicing lawyers, par-
ticularly in the Washington, D.C. area. 

In late 1998, then-Chief Judge Harry T. Edwards of the D.C. Circuit 
responded in the Virginia Law Review and denounced both studies as “the 
heedless observations of academic scholars who misconstrue and misunder-
stand the work of the judges” on his court.34  He warned that casual readers 
of secondhand reports on these studies in the legal press might be misled 
“into thinking that judges are lawless in their decision making, influenced 
more by personal ideology than legal principles.”35  He then challenged the 
methodology and findings of both studies, arguing that neither study justi-
fied the broad conclusion that political ideology is a significant influence on 
judicial decisions.  Judge Edwards’s pointed rejoinder to empirical research 
on judges and defense of his court likewise drew attention in the legal 
press.36 

In 1999, Revesz responded directly to Chief Judge Edwards in the Vir-
ginia Law Review, by canvassing each of the asserted methodological flaws 
asserted by Judge Edwards, labeling those complaints as “simply wrong,” 
and contending that these arguments failed to “weaken[] in any way the 
force of [Revesz’s] findings.”37  Replying to Judge Edwards’s suggestion 
that the study had inappropriately drawn broad conclusions about ideologi-
cal influences from a study of a particular category of cases, Revesz empha-
sized that his article “ma[d]e clear that its conclusions are specific to the 
[environmental] cases that were the subject of the study, not to a broader set 
of cases.”38  However, Revesz did offer his “intuition” that “a similar pat-
tern would be found with respect to a broader universe of cases in which 
different administrations had markedly different policy preferences over is-
sues of relatively high political salience.”39 

Most strikingly, Revesz noted that, “on the critical finding” of the 
study, it appeared that he and Judge Edwards were “essentially in agree-

 
32  Cross & Tiller, supra note 4, at 2171. 
33  Schmidt, supra note 5. 
34  Edwards, supra note 4, at 1335. 
35  Id. at 1337. 
36  Johnson, supra note 5. 
37  Richard L. Revesz, Ideology, Collegiality, and the D.C. Circuit:  A Reply to Chief Judge Harry 

T. Edwards, 85 VA. L. REV. 805, 805 (1999). 
38  Id. at 812. 
39  Id. at 814. 
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ment.”40  Despite Judge Edwards’s initial complaint that the study had 
wrongly identified ideological leanings as having explanatory power, the 
judge’s rejoinder later acknowledged that with respect to the very type of 
procedural claims studied by Revesz, “the differing backgrounds and atti-
tudes of judges are likely to express themselves more than they would in the 
context of purely legal questions.”41  As Revesz concluded, “[o]n these cen-
tral issues, nothing seems to separate” him from Judge Edwards.42 

Cross and Tiller later provided an indirect response to Judge Edwards, 
through the venue of a different, and much less heated, colloquy in the Co-
lumbia Law Review with Judge Patricia M. Wald, a member and former 
chief judge of the same circuit court.  Based upon their research finding an 
ideological dimension to judicial voting in the D.C. Circuit, Tiller and 
Cross had proposed altering the random assignment of judges to decision 
panels to ensure that judges appointed by Presidents of both parties were 
represented on each panel.43  In return, Judge Wald questioned whether the 
degree of ideological influence justified restructuring of the courts and ar-
gued, inter alia, (1) that “political gerrymandering of appellate panels” 
would undermine other forms of diversity by excluding judges with other 
characteristics from a panel in favor of a party-based assignment; (2) that 
making a judge into a proxy for a political party would “change[] radically 
the public’s and the judge’s own perception of her role”; and (3) that 
“[r]equiring every panel to be politically balanced will only validate the no-
tion that decisions are political,” thereby increasing political attacks upon 
the judiciary.44 

However, Judge Wald was less reticent than Judge Edwards in ac-
knowledging that ideology affects decisions at least some of the time, as she 
“register[ed] something of a ho-hum reaction to the notion that judges’ per-
sonal philosophies enter into their decisionmaking when statute or prece-
dent does not point their discretion in one direction or constrain it in 
another.”45 

In a brief reply to Judge Wald, Tiller and Cross defended their position 
that “judicial decisionmaking has a significant ideological component” and 
argued that their proposal for split panels on circuit courts would “moderate 
ideological tendencies and encourage adherence to doctrine, thus strength-
ening the legal model.”46  While not speaking directly to Judge Edwards’s 
 

40  Id. at 843. 
41  Edwards, supra note 4, at 1362–63. 
42  Revesz, supra note 37, at 841. 
43  Emerson H. Tiller & Frank B. Cross, A Modest Proposal for Improving American Justice, 99 

COLUM. L. REV. 215 (1999). 
44  Patricia M. Wald, A Response to Tiller and Cross, 99 COLUM. L. REV. 235, 236–41, 251–52, 

254–56 (1999). 
45  Id. at 236. 
46  Emerson H. Tiller & Frank B. Cross, A Modest Reply to Judge Wald, 99 COLUM. L. REV. 262, 

263 (1999). 
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challenge to their research, this reply effectively provided a substantive re-
sponse and explanation.  Tiller and Cross explained that they “do not be-
lieve that judges are utterly political, nor do [they] claim [judges] are brazen 
or consciously scheming.”47  Nonetheless, Tiller and Cross asserted that, 
while it may flow from the judicial subconscious, there is “reason to believe 
that ideological judging is fairly commonplace, and the ideological cases 
may be among the most important to be heard.”48  Still, Tiller and Cross 
closed by denying any “claim that either our research or our proposal is in-
disputable” and offering the scholarly caveat that their conclusion and pre-
scription is “preliminary and is meant to stimulate additional research and 
analysis.”49 

Since the initial study that provoked Judge Edwards’s ire, Revesz has 
conducted an additional study into the decisionmaking of the D.C. Circuit, 
which he found to confirm and extend his earlier work.  In a study analyz-
ing the D.C. Circuit’s judicial review of the health-and-safety-decisions of 
twenty federal agencies between 1970 and 1986, Revesz found “strong, sta-
tistically significant evidence of ideological voting,” including that “chal-
lengers seeking more stringent health-and-safety regulations prevailed in 
50.3% of the cases before panels in which at least two of the judges were 
appointed by Democratic presidents, but in only 27.8% of the cases before 
panels in which at least two of the judges were appointed by Republican 
presidents.”50 

More recently, Cross published another broad-based study on the fed-
eral courts of appeals, using a comprehensive database of many thousands 
of decisions ranging over more than sixty years51 to conduct a “systematic, 
integrated theoretical and empirical analysis” of four different models of ju-
dicial behavior.52  Those four models were (1) the legal model (under which 
judges neutrally apply the law), (2) the political model (under which judges 
decide cases according to personal ideological preferences), (3) the strategic 
model (in which judges seek to minimize adverse responses to their deci-
sions from other institutions), and (4) the litigant-driven model (in which 
choices of litigants primarily dictates the outcome of decisions).53  Cross 

 
47  Id. at 262. 
48  Id. at 267. 
49  Id. at 269. 
50  Richard L. Revesz, Congressional Influence on Judicial Behavior?  An Empirical Examination of 

Challenges to Agency Action in the D.C. Circuit, 76 N.Y.U. L. REV. 1100, 1104 (2001).  However, 
Revesz did not find statistically significant evidence that the ideological divisions on the D.C. Circuit 
were affected by the party controlling Congress or the Presidency, thus failing to provide support for the 
hypothesis of strategic voting by judges with respect to the likely political response by other branches of 
government to judicial decisions.  Id. 

51  Frank B. Cross, Decisionmaking in the U.S. Circuit Courts of Appeals, 91 CAL. L. REV. 1459, 
1498 (2003) (describing database for study). 

52  Id. at 1461. 
53  Id. at 1460. 
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found that ideology indeed was “consistently a significant determinant of 
some decisions,” but that the greatest influence upon judges was neutral le-
gal principles.54 

Finally, last year, now-former-Chief Judge Edwards weighed back in 
on the subject as well, although the tone of his writing had grown friendlier 
toward his disputants in the legal academy.  While still “reject[ing] the neo-
realist arguments of scholars who claim that the personal ideologies and po-
litical leanings of the judges on the D.C. Circuit are crucial determinants in 
the court’s decision-making process,”55 he now has turned his energies to 
amplifying the benefits of collegiality among members of an appellate court 
as the antidote to ideological judging:  “Specifically, it is my contention that 
collegiality plays an important part in mitigating the role of partisan politics 
and personal ideology by allowing judges of differing perspectives and phi-
losophies to communicate with, listen to, and ultimately influence one an-
other in constructive and law-abiding ways.”56  In developing his argument, 
Judge Edwards confesses that, at least in past “bad times,” his court could 
fairly have been described as being “ideologically divided on many impor-
tant issues.”57  In particular, as had been asserted by empirical scholars such 
as Revesz, who the judge now affectionately calls his “friend and col-
league,”58 Judge Edwards offers confirmation through inside knowledge 
that “if two or three so-called ‘liberal’ or ‘conservative’ judges were ran-
domly assigned to sit together, they might use the occasion to tilt their opin-
ions pursuant to their partisan preferences.”59  But, today, he insists, it is a 
very different story on the D.C. Circuit because a new spirit of collegiality 
has eliminated ideological camps among the judges.60 

In the end, Judge Edwards and Professors Revesz, Cross, and Tiller 
were not quite as far apart as it had first appeared.  The real debate between 
them was not whether ideology or extra-legal factors matter in judging, but 
how much, how often, in what instances, and whether they substantially 
undermine the proper functioning of the judiciary.  Despite the vehemence 
of Judge Edwards’s introduction to his initial entry in the debate—saying 
that he “aim[ed] to debunk the myth that ideology is a principal determinant 
in decision making” on the appellate court61—he ultimately acknowledged 
that, at least in certain types of cases, “one’s experiences and ideas” are 

 
54  Id. at 1514–15. 
55  Harry T. Edwards, The Effects of Collegiality on Judicial Decision Making, 151 U. PA. L. REV. 

1639, 1640 (2003). 
56  Id. at 1645. 
57  Id. at 1648. 
58  Id. at 1653; see also Revesz, supra note 37, at 850 n.219 (noting that he (Revesz) and Judge Ed-

wards “have been colleagues on the faculty of New York University, where he teaches, as an Adjunct 
Professor, a popular and highly regarded seminar on the appellate process”). 

59  Edwards, supra note 55, at 1648. 
60  Id. at 1649–52. 
61  Edwards, supra note 4, at 1335. 
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likely to affect the task of judging.62  Today, while still declaring that he has 
“never been persuaded by quantitative empirical studies purporting to show 
the personal politics of judges substantially influence judicial decision mak-
ing,”63 Judge Edwards offers the restrained and collegial suggestion that 
“scholars [should] acknowledge the limits of empirical analysis of adjudica-
tion and . . . adopt an appropriately modest stance regarding their claims 
about how judging works.”64 

And, to the extent it had not been made clear through various qualifica-
tions outlined in the studies when originally published, that request for cau-
tion has been reciprocated.  Most empirical researchers have become less 
expansive in drawing conclusions from their findings and more forthright in 
observing that ideology is hardly the only, or even the most important, ex-
planatory variable for judicial outcomes. 

Thus, by the end of 2003, the rhetorical debate between the bench and 
the empirical segment of the legal academy that had flared up four years 
earlier was cooling and the distance in positions, although still sizeable, was 
closing.  At the same time, however, the debate about the role of ideology 
in judging within the process of Senate confirmation of presidential nomi-
nees to the federal bench was heating up.  Indeed, Judge Edwards’s worst 
fears about the potential misuse of and over-emphasis upon such research 
was being realized, as revealed by the public episode to which we next turn. 

B. The “Schumer Supposition of 2002”:  The Political Invocation of 
Empirical Research to Oppose Judicial Nominees 

In the ever-more-contentious partisan battles over the confirmation of 
judicial nominees, Senator Charles E. Schumer of New York has been most 
open and straightforward in insisting that ideology should be a central, 
sometimes dispositive, factor when evaluating President George W. Bush’s 
picks for the federal appellate bench.  When Democrats controlled the Sen-
ate in 2001, Senator Schumer as chair of a subcommittee of the Senate Ju-
diciary Committee presided over a hearing forthrightly titled “Should 
Ideology Matter?:  Judicial Nominations 2001.”65  During that hearing, 
Senator Schumer called for “a more open and rational consideration of ide-
ology when we review nominees” and predicted that Democrats would 
deny confirmation to nominees who would “reorient the direction of the 
federal judiciary.”66  As Schumer later offered to justify his aggressive ap-

 
62  Id. at 1362–63. 
63  Edwards, supra note 55, at 1653. 
64  Id. at 1689. 
65  Jonathan Ringel, Panel to Ponder Law and Politics:  “Should Ideology Matter” Is Subject of 

Schumer Hearing, NAT’L L.J., July 2, 2001, at A4; Edward Walsh, Panel Debates Senate Role on Court 
Choices:  Clash on Ideology’s Place Reflects Battles to Come,  WASH. POST, June 27, 2001, at A23. 

66  Should Ideology Matter?:  Judicial Nominations 2001, 107th Cong. (2001) (statement of Sen. 
Schumer), 2001 WL 21756491. 
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proach, after Bush was inaugurated, “it became clear right from the start 
that he was changing the ways judges are nominated, by picking people 
who are almost all far to the right.”67 

In 2002, Senator Schumer held another hearing focused on the D.C. 
Circuit, in which he insisted that the Senate should consider whether nomi-
nees would upset the “delicate ideological balance” of that court, a state of 
affairs that he claimed was verified by empirical legal scholarship.68  
Shortly thereafter, Senator Schumer invoked empirical legal scholarship to 
explain his reservations about the nomination of Miguel Estrada to that cir-
cuit court: 

Professor Cass Sunstein from Chicago, a professor who is respected by mem-
bers of both sides . . . has put together some pretty striking numbers that he 
will be publishing soon, but he has allowed us to give everyone a sneak peek at 
today.  When you look, say, at the environmental cases where industry is chal-
lenging pro-environmental rulings, you get some pretty clear results.  When 
they are all-Republican panels, industry is proved 80 percent of the time; when 
they’re all-Democratic panels, 20 percent of the time; and it is in between 
when they are two to one on either side.  If every judge were simply reading 
the law, following the law, you would not get this kind of disparity.  But we 
know—it is obvious; we don’t like to admit it, but it is true—that ideology 
plays a role in this court.69  

In laying down the ideological gauntlet against certain Bush judicial 
nominees, Schumer’s supposition that ideology is a ubiquitous and domi-
nant factor in federal judging was based upon the very kind of empirical re-
search that had been the subject of the “Edwards Examination of 1998,” but 
which now had been replicated and extended by Professor Cass R. Sunstein 
of the University of Chicago Law School.  Nor did Senator Schumer’s cita-
tion to this particular legal scholar’s work appear out of the blue.  Even be-
fore conducting the research that Senator Schumer later highlighted, 
Sunstein already had become a visible academic adversary to President 
George W. Bush’s approach to filling openings on the federal courts.  Not 
long after the inauguration of President Bush, Sunstein published a guest 
editorial in The New York Times accusing Republicans of “being obsessed 
with the composition of the federal judiciary,” with the result that an “un-
democratic judiciary” was producing “a remarkable period of right-wing 
judicial activism.”70  Sunstein urged the Democrats not to “remain passive” 
 

67  Jeffrey Toobin, Advice and Dissent:  The Fight over the President’s Judicial Nominations, NEW 
YORKER, May 26, 2003, at 44. 

68  Press Release, Senator Charles E. Schumer, Sept. 24, 2002, at http://www.senate.gov/~schumer/ 
SchumerWebsite/pressroom/press_releases/PR01194.htm (last visited Aug. 1, 2004) [hereinafter 
Schumer Press Release]. 

69  Confirmation Hearings on Federal Appointments:  Hearings Before the Senate Comm. on the 
Judiciary, 107th Cong. 765 (2002) (statement of Sen. Schumer) [hereinafter Hearings Before Senate Ju-
diciary Comm.]. 

70  Cass R. Sunstein, Editorial, Tilting the Scales Rightward, N.Y. TIMES, Apr. 26, 2001, at A23. 
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but rather to act to “restrain this effort” by blocking nominees “of a particu-
lar ideological stripe.”71  At the Schumer “Ideology” hearing later that same 
year, Sunstein testified that, because of “a tendency toward conservative ju-
dicial activism,” “it is fully appropriate for the Senate to try to assure more 
balance, and more moderation, within the federal courts.”72 

In 2002, Sunstein previewed his research on the courts for Democratic 
Senators,73 and, even before the Estrada confirmation hearing at which that 
research was unveiled, Senator Schumer had issued a press release referring 
to the “pretty striking numbers” that would be reported in a “study coming 
out soon” from Sunstein.74  Conservative critics complained that Sunstein 
had “coached Democrats” on opposition to judicial nominees, including 
speaking on the judicial confirmation process at a Democratic Party retreat 
in early 2001 and later meeting with the Senate Democratic Policy Commit-
tee as the strategy of filibustering such nominees as Miguel Estrada was 
implemented.75  Subsequently, Sunstein and his co-researcher Professor 
David A. Schkade in another editorial in the New York Times claimed their 
study had proved that ideology “matters a lot.”76  They asserted that the 
study’s “findings explain[ed] what the current battle” in the Senate over 
nominations was all about.77  Schkade and Sunstein sought to elevate the 
debate above politics by characterizing it as a fight about “the future shape 
of the law.”78 

In his 2003 book, Why Societies Need Dissent,79 Sunstein outlines the 
study that had been broadcast by Senator Schumer the previous year.  In 
chapter eight of that book, Sunstein lays out his basic findings and summa-
rizes some of the data based upon analysis of constitutional challenges to 
affirmative action, claims of sex discrimination, suits seeking to “pierce the 
corporation veil” to hold company directors liable for corporate wrongdo-
ing, and industry challenges to environmental regulations.80  The underlying 
study itself, “Ideological Voting on Federal Courts of Appeals:  A Prelimi-
nary Investigation,” co-authored with David Schkade and Lisa Michelle 
Ellman, was published in the Virginia Law Review in mid-2004.81 

 
71  Id. 
72  Walsh, supra note 65, at A23. 
73  Toobin, supra note 67, at 44–45. 
74  Schumer Press Release, supra note 68. 
75  Bryon York, Contra Estrada, NAT’L REV., Mar. 10, 2003, at 22. 
76  David A. Schkade & Cass R. Sunstein, Editorial, Judging by Where You Sit, N.Y. TIMES, June 

11, 2003, at A31. 
77  Id. 
78  Id. 
79  CASS R. SUNSTEIN, WHY SOCIETIES NEED DISSENT (2003). 
80  Id. at 166–78. 
81  Cass R. Sunstein, David Schkade & Lisa Michelle Ellman, Ideological Voting on Federal Courts 

of Appeals:  A Preliminary Investigation, 90 VA. L. REV. 301 (2004) [hereinafter Sunstein et al., Ideo-
logical Voting].  Prior to publication in mid-2004 in the Virginia Law Review, the study was (and re-
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What is perhaps most remarkable about Sunstein’s study, for those of 
us familiar with the body of empirical research on judicial decisionmaking 
over the past couple of decades, is that it is not remarkable.  As with most 
empirical research, even that which is most noteworthy, the Sunstein-
Schkade-Ellman study is best appreciated as building upon prior research 
and extending it, rather than breaking new ground in either methods or con-
clusions.  As part of the cumulative empirical record, the Sunstein-Schkade-
Ellman study provides yet another confirmation of the common understand-
ing that ideology, as measured by party of appointing president, does matter 
in “ideologically contested cases,” which Sunstein identifies in his book as 
having been the subject of the study.82  When understood subject to the cus-
tomary qualifications of any empirical research,83 the study makes a mean-
ingful and welcome contribution to the burgeoning empirical literature on 
judicial behavior. 

The Sunstein-Schkade-Ellman study verifies and extends to other case 
categories and other circuits the earlier innovative work of Revesz, Cross, 
and Tiller finding that the composition of panels in the D.C. Circuit affected 
the outcome.84  Sunstein describes these alternative effects as “ideological 
amplification,” in which a judge sitting with two other judges appointed by 
the same President is more likely to vote in a stereotypically partisan direc-
tion, and as “ideological dampening,” in which a judge sitting with two 
judges from a different party is less likely to vote in an ideological direc-
tion.85  By extending study of these phenomena beyond the D.C. Circuit, 
which had been the focus of earlier research,86 the Sunstein-Schkade-Ellman 
study disclosed an interesting variation among the circuits, with the Ninth, 
Third, and Second Circuits being found to be the most liberal in the studied 
case categories and the Fifth and Seventh Circuits being the most conserva-
tive.87 

For scholars, the more controversial nature of Sunstein’s study is not 
what it finds but rather whether those findings have any implications for 
public policy and what those may be, particularly in terms of the Senate’s 
role to advise on and consent to judicial nominations.  In the study as pub-
                                                                                                                           
mains) available online.  Cass R. Sunstein, David Schkade & Lisa Michelle Ellman, Ideological Voting 
on Federal Courts of Appeals:  A Preliminary Investigation (Sept. 2003), available at http://www.aei-
brookings.org/admin/authorpdfs/page.php?id=286 [hereinafter Sunstein et al., Ideological Voting, 
Online Version]. 

82  SUNSTEIN, supra note 79, at 166. 
83  For example, in the underlying study, if not in the book chapter summary, Sunstein, Schkade, and 

Ellman urge the reader to take “very seriously” the subtitle of the study as “a preliminary investigation.”  
Sunstein et al., Ideological Voting, supra note 81, at 309.  In this regard, they explain that the “investiga-
tion is limited to several areas that, by general agreement, are ideologically contested, enough to produce 
possible disagreements in the cases that find their way to the courts of appeals.”  Id. 

84  Sunstein et al., Ideological Voting, supra note 81, at 311–33. 
85  SUNSTEIN, supra note 79, at 167. 
86  See supra Part II.A. 
87  Sunstein et al., Ideological Voting, supra note 81, at 331–34. 
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lished, Sunstein and his co-authors speak approvingly of ensuring partisan 
diversity on appellate panels,88 citing the provocative proposal, previously 
made by Tiller and Cross,89 to assign judges to appellate panels based on 
party affiliation.90  With respect to the role of the Senate in judicial confir-
mations, Sunstein argues “that a high degree of diversity on the federal ju-
diciary is desirable, that the Senate is entitled to promote reasonable 
diversity, and that without such diversity judicial panels will inevitably go 
in unjustified directions.”91 

Of course, the discomfiting questions remain:  What is “reasonable di-
versity,” or, framed negatively, what kind of nominee would seriously un-
dermine such diversity and how should the Senate discern that?  And how 
consuming should the inquiry into ideology be as compared with evaluation 
of other qualifications? 

Sunstein’s research, and especially Senator Schumer’s requisition of it 
in the confirmation battle, has been the subject of strong criticism from sev-
eral quarters, although not yet in the form of a published scholarly work.  
During the very hearing of the Senate Judiciary Committee in which Sena-
tor Schumer unveiled Sunstein’s findings, Senator Orrin Hatch generally 
described empirical studies of the D.C. Circuit as being drawn from a small 
sample of cases and further observed that a count of all cases decided by 
that court in a three-year period found that 97% were decided unanimously 
regardless of whether the judges involved had been appointed by Republi-
can or Democratic administrations.92  As another example, Professor 
Charles Fried of the Harvard Law School (and former Solicitor General in 
the Reagan Administration), speaking on a law school panel with Sunstein, 
disputed the methodology of Sunstein’s study for using the ideology of the 

 
88  Id. at 347–52. 
89  Tiller & Cross, supra note 43, at 215–16 (arguing that the “system of justice could be markedly 

improved by eliminating the practice of randomly assigning circuit judges to panels and by acknowledg-
ing the partisan component of judging,” through a “requirement that every three-member circuit court 
panel be politically split, with each containing judges appointed by both Republican and Democratic 
Presidents”). 

90  See supra notes 43–49 and accompanying text. 
91  SUNSTEIN, supra note 79, at 190; see also Sunstein et al., Ideological Voting, supra note 81, at 

351 (stating that, just as “the president considers the general approach of his nominees; the Senate is en-
titled to do the same,” and arguing that “an understanding of social influences supports the view that the 
Senate has a responsibility to exercise its constitutional authority in order to ensure a reasonable diver-
sity of views”). 

92  Hearings Before Senate Judiciary Comm., supra note 69, at 770 (statement of Sen. Hatch).  
Senator Hatch’s comments, although not identifying the study involved, appear to have been directed at 
Professor Revesz’s study of the D.C. Circuit discussed earlier in Part II.A.  See id; see also id. at 793 
(statement of Sen. Sessions) (describing the Revesz study as “look[ing] only at environmental cases,” 
not other types of cases, as finding “no significant difference in Republican and Democratic voting pat-
terns on statutory environmental cases,” as finding “no industry favoritism by Republicans in 7 of the 10 
time periods studied,” and finding “no activist group favoritism by Democrats in procedural environ-
mental cases in 4 of the 10 time frames studied”). 
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appointing President as a proxy for the individual judge,93 and more sharply 
criticized Sunstein for allowing his research to be used for what Fried called 
“bad faith” purposes, that is, to oppose the confirmation of Bush nominees 
to the federal courts.94  Fried contended that Sunstein’s empirical research 
was “completely irrelevant” to the political purposes to which it had been 
applied and charged that, because Sunstein had previewed his research to 
Democratic Senators before publication, he was not “entirely innocent of 
the misuse” of that data.95 

As the only published response thus far, Washington Post editorialist 
Benjamin Wittes, writing in the Weekly Standard, warned that “Sunstein 
would give up on the idea that law is supposed to be an apolitical discipline 
in which practitioners put aside their political beliefs.”96  Wittes pointed out 
that the empirical claim that ideology influences judging was “not Sun-
stein’s innovation” but rather that “[f]or a while now, a debate has bubbled 
along in law reviews concerning ‘ideological voting.’”97  Moreover, after 
looking into the details of the study and the research data behind it, Wittes 
contended that the claim of an “ideologically riven judiciary” had not been 
sustained.98 

In fact, the aggregate ideological effect Sunstein and his co-authors 
show is quite modest:  democratic judges cast stereotypically liberal votes 
about 13% more of the time than Republicans in the examined areas.  And 
while in certain case areas the effect is more dramatic—affirmative action, 
abortion, and campaign finance, for example—two-thirds of the cases in ar-
eas showing statistically significant ideological voting fall into only two 
categories:  sex discrimination and disabilities litigation.  In other words, 
even in ideologically divisive areas, the finding of ideological voting is 
rather contained.  That, of course, may not matter if you are, say, an envi-
ronmental lawyer who cares particularly deeply about one of the areas in 
which the data seem to show a real effect.  But for a member of the general 
public interested in whether there is really an apolitical forum for adjudica-
tion of legal disputes, there is a world of difference between a judiciary di-

 
93  In Part III of this Article, we address the ideological measure question in greater detail, although 

it should be noted here that party-of-appointing-president, admittedly crude as it may be, not only has 
been the common measure of ideology in empirical research on the lower federal courts but has been 
repeatedly verified as being a meaningful and stable influence on judging. 

94  Tammy Pettinato, Dean’s Forum Examines Effects of Judicial Politics, RECORD (Harvard Law 
School), Feb. 12, 2004, available at http://www.hlrecord.org/news/2003/10/23/News/ 
Deans.Forum.Examines.Effects.Of.Judicial.Politics-537263.shtml. 

95  Id. 
96  Benjamin Wittes, Judges and Politics:  Cass Sunstein Gets It Wrong, WEEKLY STANDARD, Oct. 

6, 2003, at 32. 
97  Id. at 33. 
98  Id. at 34. 
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vided politically in general and one where political differences show up in 
certain discrete areas.99 

As with the wind-down of the “Edwards Examination of 1998” dis-
cussed above,100 this public episode also appears to be turning away from a 
disputation about the merits or flaws of empirical work and toward a larger 
debate about what the empirical evidence on judicial behavior means in 
greater context and what lessons for public policy should be drawn from 
that research, a subject to which we return below.101 

C. A New Empirical Study:  Judging and Ideology in Religious Freedom 
Cases 

Before evaluating the public policy implications for scholarly research 
into the influence of ideology on court decisions, we report here the results 
of our comprehensive empirical study of religious freedom decisions in the 
federal district courts and courts of appeals.  Thus, rather than offering only 
the post-game critique of armchair quarterbacks, we seek to draw upon the 
insights gained from our own continuing participation in this field of study.  
Together with the growing body of work contributed by other scholars, our 
work corroborates the significance of ideological or partisan variables in 
fully understanding the lower federal courts, while also confirming that ide-
ology explains only part of judicial behavior and is neither dominating nor 
pervasive in influence. 

1. The Nature of Our Study of Religious Freedom Cases and the 
Study’s Non-Ideological Findings.—During the past half century, 

constitutional theories of religious freedom have been in a state of great 
controversy, perpetual transformation, and consequent uncertainty.  With 
respect to the Establishment Clause of the First Amendment of the United 
States Constitution, the Supreme Court adhered for decades, at least nomi-
nally, to the three-part Lemon test.  The Lemon test dictates that govern-
mental action must be supported by a secular purpose, must not have the 
primary effect of advancing or inhibiting religion, and “must not foster an 
‘excessive governmental entanglement with religion.’”102  Although origi-
nally reflecting a strict separationist view of the Establishment Clause, the 
Lemon test gradually was eroded and came to “resemble[] a constitutional 
Rorschach test, reflecting the often contradictory constitutional views of 
different observers.”103  In particular, the lower courts were left “especially 

 
99  Id. at 34–35. 
100  See supra Part II.A. 
101  See infra Part II.D. 
102  Lemon v. Kurtzman, 403 U.S. 602, 612–13 (1971) (quoting Walz v. Tax Comm’n, 397 U.S. 

664, 668 (1970)). 
103  Steven G. Gey, Religious Coercion and the Establishment Clause, 1994 U. ILL. L. REV. 463, 

467; see also JESSE H. CHOPER, SECURING RELIGIOUS LIBERTY 175 (1995) (arguing that the Lemon test 
generates “ad hoc judgments that are incapable of being reconciled on any principled basis”).  As Mi-
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confused about the current state of Establishment Clause law, and [were] 
often reduced” to applying various alternative tests in addition to the am-
biguous Lemon test.104 

Likewise, doctrinal development under the Free Exercise of Religion 
Clause of the First Amendment has been episodic, lurching from a period 
during which (at least in theory) governments were obliged to establish a 
compelling interest before applying laws in a manner that burdened reli-
gious exercise,105 to the present era in which a law of general application 
that is neutral in purpose will be upheld by the courts, notwithstanding the 
severity of impact on the sincere practice of religious faith.106  However, the 
Supreme Court has reserved the power to set aside government actions 
harmful to religion, when formal neutrality is betrayed by underlying anti-
religious bias as revealed by the underinclusiveness of a government direc-
tive; that is, when accommodations are granted for non-religious, but not re-
ligious, reasons.107  In addition, while the Free Exercise Clause standing 
alone has been drained of much of its constitutional force, the Court has al-
lowed that when the clause is invoked “in conjunction with other constitu-
tional protections, such as freedom of speech and of the press or the right of 
parents . . . to direct the education of children,” neutral and generally appli-
cable laws may fall before religiously-motivated action.108 

Given the vitality of religious faith for most Americans and the vigor 
of the enduring debate on the proper role of religious belief and practice in 
public society, a searching exploration of the influences upon judges in 
making decisions that uphold or reject claims implicating religious freedom 
has been long overdue.  In an earlier article, we explained the general que-
ries for the study as follows: 

In the absence of clear precedential constraint, what might motivate a judge to 
smile upon the religious dissenter who seeks to avoid the burden of a legal re-
quirement that conflicts with what he or she regards as the obligation of faith-
ful belief?  What experiences or attitudes might persuade a jurist to frown 
upon a specific example of governmental accommodation of religiously-
affiliated institutions and instead insist upon a strict exclusion of what he or 
she regards as inappropriate sectarian elements from public life?  Most poign-

                                                                                                                           
chael Paulsen metaphorically explains, “the ambiguity of the test left the Court leeway to interpret each prong in 
various ways, producing a bewildering patchwork of decisions as the justices engaged in a tug-of-war over the 
interpretation of the test.”  Michael Stokes Paulsen, Lemon Is Dead, 43 CASE W. RES. L. REV. 795, 801 (1993). 

104  STEVE G. GEY, RELIGION AND THE STATE 237 (2001). 
105  See, e.g., Thomas v. Review Bd., 450 U.S. 707, 719 (1981); Wisconsin v. Yoder, 406 U.S. 205, 

214 (1972); Sherbert v. Verner, 374 U.S. 398, 403 (1963). 
106  Employment Div. v. Smith, 494 U.S. 872 (1990). 
107  Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993). 
108  Smith, 494 U.S. at 881–82. 
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antly, might the judge’s own religious upbringing or affiliation influence his or 
her evaluation of religiously-grounded claims that implicate those beliefs?109 

Yet focused studies on religious liberty cases have been few110 and 
most pertinent studies tend to collapse religious freedom disputes together 
with other First Amendment or civil liberties cases for analysis.111  No prior 
study to our knowledge has conducted a comprehensive analysis of both 
federal circuit and district judges that is centered on constitutional religious 
freedom issues.  Nor have prior empirical studies developed integrated 
models of judicial attitudes in practice toward the Free Exercise and Estab-
lishment Clauses of the First Amendment of the Constitution. 

In our prior article, titled Searching for the Soul of Judicial Decision-
making, we described the design of such a study, with a particular focus 
upon religiously-oriented variables.112  As the object for study, we created a 
database of the universe of religious freedom published decisions113 in the 
federal district courts and courts of appeals from 1986–1995.114  Our focus 
was upon decisions that involved constitutional rights, and parallel federal 
statutory civil rights, asserted by religiously-affiliated organizations or indi-
viduals against governmental parties or to challenge the formal actions of 
government.115  As the decisions were collected, the direction of each 
judge’s ruling, the factual category of the case, and the legal claim being re-
solved in the case were coded for comparison.116 

Consistent with a growing body of research on judicial decisionmak-
ing, rather than using each individual judge as the data point, the primary 
focus of our study was upon “judicial participations.”117  Each “judicial par-

 
109  Gregory C. Sisk, Michael Heise & Andrew P. Morriss, Searching for the Soul of Judicial Deci-

sionmaking:  An Empirical Study of Religious Freedom Decisions, 65 OHIO ST. L.J. 491 (2004) [herein-
after Sisk et al.]. 

110  See, e.g., ROWLAND & CARP, supra note 25, at 40 (finding a difference between Democratic and 
Republican-appointed federal district judges of 24% on religion cases). 

111  See, e.g., Robert A. Carp, Donald Songer, C.K. Rowland, Ronald Stidham & Lisa Richey-
Tracy, The Voting Behavior of Judges Appointed by President Bush, 76 JUDICATURE 298, 299 (1993); 
Gottschall, Reagan’s Appointments, supra note 25, at 50–51; Stidham et al., supra note 25, at 19–20. 

112  Sisk et al., supra note 109.  In addition, our code book, data collection plan, coding of each de-
cision, coding of each judge, and a spreadsheet containing all of our data may be found at 
http://courseweb.stthomas.edu/gcsisk/religion.study.data/cover.html. 

113  For a discussion of our research choice to collect the data from published opinions, see Sisk et 
al., supra note 109, at 534–39. 

114  Id. at 539. 
115  For a detailed definition of religious freedom cases for this study and for a description of our 

data collection method, that is, how we identified decisions to include in the database, see id. at 530–41. 
116  For a detailed description or “code book” for allocating decisions between Free Exercise and 

Establishment sets and of each opinion into claim and case types, see id. at 541–76. 
117  James J. Brudney & Corey Ditslear, Designated Diffidence:  District Court Judges on the Court 

of Appeals, 35 LAW & SOC’Y REV. 565, 576 (2001); James J. Brudney, Sara Schiavoni & Deborah J. 
Merritt, Judicial Hostility Toward Labor Unions?  Applying the Social Background Model to a Cele-
brated Concern, 60 OHIO ST. L.J. 1675, 1696, 1700 (1999); Nancy Scherer, Blacks on the Bench, at app. 
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ticipation” consisted of a single judge’s ruling in a single case.  Each dis-
trict judge’s ruling was coded separately, as was each of the multiple judges 
on court of appeals panels.  In all aspects of our study, the dependent vari-
able for each model was the direction of an individual judge’s vote in a par-
ticular case, with a standard set of independent variables depending upon 
the pertinent model, consisting of statistical measures of the legal claims 
raised, the factual nature of the case, the religious affiliation of the claimant, 
the religious affiliation of the judge, the religious demographics of the 
judge’s community, the judge’s ideology, and various background or em-
ployment factors for the judges.118  Because we analyzed the influences of 
multiple variables, a multiple regression model was necessary; we applied 
logistic regression.119 

The database consisted of 1484 judicial participations (that is, 1484 
times in which an individual judge participated in the resolution of a reli-
gious freedom dispute), which were drawn from 729 published decisions.  
These represented 1103 judicial participations at the appellate court level, 
and 381 judicial participations at the trial court level.  Looking separately at 
free exercise of religion claims, there were 1198 judicial participations from 
586 decisions, in which claimants were successful 35.6% of the time.  
Looking separately at establishment of religion claims, there were 286 judi-
cial participations from 143 decisions, in which claimants were successful 
42.3% of the time.  A total of 537 judges participated in decisions included 
in the overall database, of whom 308 were district judges and 230 were 
court of appeals judges (three judges were on the district court for at least 
one decision during our study time period and had been elevated to the 
court of appeals for at least one other decision); two judges were from the 
Court of International Trade (sitting by designation on a court of appeals).  
The judges hailed from seventy-nine of the nation’s ninety-four district 
courts and from all twelve of the nation’s regional federal circuit courts of 
appeals, as well as from the United States Court of Appeals for the Federal 
Circuit and the Court of International Trade. 

As the centerpiece of our study, we developed four theoretical models 
for an integrated perspective on the Religion Clauses of the United States 
Constitution.  Each of these models thus combines the intertwined strains of 
Free Exercise Clause and Establishment Clause decisions into one category, 
allowing a more holistic analysis of judicial attitudes on religious freedom: 
                                                                                                                           
(2004) (unpublished manuscript, on file with Authors); see also Donald R. Songer & Susan J. Tabrizi, 
The Religious Right in Court:  The Decision Making of Christian Evangelicals in State Supreme Courts, 
61 J. POL. 507, 511 (1999) (discussing use of judges’ votes in cases as point of analysis).  For a further 
discussion of our adoption of judicial participations as the data point and steps taken to avoid autocorre-
lation problems, see Sisk et al., supra note 109, at 539–41. 

118  For a detailed description of each variable, the theoretical basis for including that variable, the 
coding of the variable, and the results of the study pertinent to that variable, see Sisk et al., supra note 
109, at 555–612. 

119  For further explanation of our regression analysis, see id. at 553–54. 
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• Our first model, which we labeled “Pro-Religion/Accommodationist” 

is one that combines a favorable view of claims by religious adherents 
under the Free Exercise Clause with an accepting view of efforts by 
government to acknowledge or affirmatively interact with religion in 
public life as compatible with the Establishment Clause.120  Or, to use 
Professor Ira C. Lupu’s “cartography” of the Religion Clauses, this 
model can be described as the Strong Free Exercise Clause, Weak Es-
tablishment Clause approach.121 

 
• We called the second model “Anti-Political.”122  Through judicial en-

forcement of religious exemptions under the Free Exercise Clause, 
this approach views the judiciary as the better-suited institution to 
protect fundamental religious freedoms.  By envisioning a stronger 
limitation on political action through energetic application of the Es-
tablishment Clause, this approach also opposes the entanglement of 
the political branches with religion and religious institutions, such as 
that reflected in enactment of legislatively-enacted favors or adminis-
trative accommodations.  This, then, is the Strong Free Exercise 
Clause, Strong Establishment Clause approach. 

 
• Advocates of “Judicial Restraint,” a third integrated theory of the Re-

ligion Clauses, tend to disfavor judicial intervention against the deci-
sions of the political branches of government on either Free Exercise 
Clause or Establishment Clause grounds.  Such jurists would thus op-
pose an active application of the Free Exercise Clause to create judi-
cially-created and constitutionally-mandated religious exemptions to 
governmental regulation, and would also narrowly construe the Estab-
lishment Clause so as to leave ample political room for government to 
grant discretionary accommodations to religious institutions through 
statutory and regulations exceptions.123  This Judicial Restraint model 
thus falls under the Weak Free Exercise Clause, Weak Establishment 
Clause approach. 

 
• Finally, we postulated a “Pro-Secularist” or strict separationist model, 

an approach that firmly resists any public support or aid to religious 
institutions as violative of the Establishment Clause, while likewise 
refusing to recognize any constitutionally-based (or, for that matter, 
statutorily-based) relief from laws of general application that impinge 
upon the central religious practices of citizens, thus generally reject-

 
120  See id. at 504–10. 
121  Ira C. Lupu, The Trouble with Accommodation, 60 GEO. WASH. L. REV. 743, 780 (1992). 
122  See Sisk et al., supra note 109, at 511–81. 
123  See id. at 518–22. 
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ing Free Exercise Clause claims.124  This final model is the Weak Free 
Exercise Clause, Strong Establishment Clause approach. 

 
When analyzing demands by religious claimants for exemption from 

governmental rules or regulations under the Free Exercise Clause of the 
First Amendment, together with related statutory, free speech, and equal 
protection claims, we found that Jewish judges and judges from Christian 
denominations outside of the Catholic and Mainline Protestant traditions 
were significantly more likely to approve of such judicially-ordered ac-
commodations.125  Moreover, free exercise claimants from Catholic and 
Baptist backgrounds were significantly less likely to succeed in pressing 
such claims.126 

In evaluating judicial resolution of challenges to governmental interac-
tion with religion under the Establishment Clause of the First Amendment, 
Jewish judges were significantly more likely to conclude that governmental 
interaction with religion breached the figurative wall of separation between 
church and state.127  In the particular context of education, Catholic judges 
were significantly more likely both to respond favorably to religious claim-
ants seeking exemption from governmental rules or regulations (that is, 
more approving of Free Exercise Clause objections to government controls) 
and to resist challenges to governmental acknowledgment of religion or in-
teraction with religious institutions (that is, less approving of Establishment 
Clause claims).128 

Shifting from a focus upon particular types of claims to analysis of our 
four integrated theoretical models of the Religion Clauses of the Constitu-
tion, the steady influence of religion-based variables again emerged in our 
study.129  No significant variables were found among judges who adopted an 
approach toward the Free Exercise and Establishment Clauses that was 
most approving and accommodating of religion (the Pro-Religion model) 
(although Catholic affiliation for judges closely approached significance).130  
Nor did those judges who fit the antithetical model of insisting upon secu-
larism in public life (the Pro-Secularist model) fall into any significant pat-
terns (again with the near and negative exception of Catholic judges).131 

However, Jewish judges along with judges from non-mainstream 
Christian backgrounds were significantly more likely to approve of judicial 
intervention to overturn the decisions or actions of the political branch that 

 
124  See id. at 522–29. 
125  See id. at 582–83. 
126  See id. at 562–67. 
127  See id. at 582–83. 
128  See id. at 583–84. 
129  See id. at 503–29. 
130  See id. at 504–10. 
131  See id. at 522–29. 
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either refused to accommodate religious dissenters or provided an official 
imprimatur upon a religious practice or symbol (the Anti-Political model).132  
Likewise, judges from these same religious backgrounds were significantly 
less likely to adopt a judicial restraint approach (the Judicial Restraint 
model); that is, these judges were less likely to defer to governmental ac-
tions that severely impacted religious minorities or that officially acknowl-
edged religious traditions.133 

Thus, in this comprehensive empirical study of federal circuit and dis-
trict judges deciding religious freedom cases, the vitality of religious vari-
ables to a more complete understanding of judicial decisionmaking became 
abundantly clear.  Indeed, the single most prominent, salient, and consistent 
influence on judicial decisionmaking in our study was religion—religion in 
terms of affiliation of the claimant, the background of the judge, and the 
demographics of the community, independent of other background and po-
litical variables commonly used in empirical tests of judicial behavior.  
Thus, in light of the findings of this study, when searching for the soul of 
judicial decisionmaking in the legal or political sense, we must not neglect 
the presence and influence upon the judicial process of matters that affect 
the soul in the theological sense. 

In that prior article, we focused primarily upon our findings regarding 
the religiously-oriented variables or influences in our study.  We now report 
in greater detail our findings with respect to ideological or partisan-based 
influences upon federal judges deciding religious liberty cases, both as rele-
vant to the ongoing public disputes about judging and ideology and, as dis-
cussed later in this Article, the academic methodological debate about 
appropriate measures for judicial preferences.134 

2. The Influence of Ideology on Religious Freedom Decisions in the 
Lower Federal Courts.—As the discussion throughout this Article 

confirms, the empirical evidence, however parsed or critiqued, plainly does 
demonstrate that partisan voting differences persist at least to some degree 
in certain areas, including, as we now develop, cases raising claims of reli-
gious freedom.  Indeed, Professors C.K. Rowland and Robert Carp, in their 
comprehensive study of district court judges, found a difference between 
Democratic- and Republican-appointed judges of 24% on religion cases.135  
Moreover, scholars have identified something of a religious chasm between 
the two major parties, with “the Republican party . . . becoming the political 

 
132  See id. at 511–18. 
133  See id. at 518–22. 
134  For discussion of our findings as relevant to the debate about measurement of ideology in judg-

ing, see infra Part III.C. 
135  ROWLAND & CARP, supra note 25, at 40 (finding difference between Democratic and Republi-

can judges of 28% on race discrimination cases and 24% on religion cases). 
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home of religious traditionalists while the Democratic party is becoming in-
creasingly attractive to religious liberals and secularists.”136 

Accordingly, in our study of religious freedom cases, examination of 
party-of-appointing-president as a variable was well-justified as a research 
project.  Moreover, looking more specifically to the particular President that 
appointed each judge, we could explore whether a presidential administra-
tion’s perspective on religious freedom issues was reflected concretely in 
the judges appointed by that administration.  For each judge, appointment 
by a Republican President was coded as “1”, and by a Democratic President 
as “0”.  Of our 1484 judicial participations (that is, each separate vote by an 
individual judge), 36.7% (or 544) involved judges appointed by a Democ-
ratic President, and 63.3% (or 940) involved judges appointed by a Repub-
lican President. 

In most aspects of our study, while religious affiliation variables were 
prominent and significant as outlined above,137 both traditional partisan and 
newly-formulated138 measures of the presumptive ideology of judges faded 
into the background.  Indeed, political ideology—measured in three differ-
ent ways—was not significant in evaluating any of the four theoretical and 
integrated models for understanding the Religion Clauses of the Constitu-
tion.139  In sum, with the exceptions noted below, ideology did not prove to 
be a substantial factor in understanding judicial behavior in religious free-
dom decisions, and certainly was not nearly as consistent an influence as 
the religion-based variables included in our study. 

However, ideology—both as measured by party-of-appointing-
president and by the new common space score method discussed in the next 
part of this Article140—emerged as significant in two discrete areas, each of 
which implicates aspects of the Church-and-State debate that have been 
very visible in the political realm. 

First, in a focused analysis of Free Exercise/Accommodation claims 
arising in the educational context,141 religious parents or children who 
sought exemption from school rules or policies or who asked for affirmative 
acknowledgment by school or governmental authorities of their religious 
beliefs and practices were significantly more likely to be favorably received 
by judges appointed by Republican Presidents (at the 95% probability level) 
and by judges who scored more conservative on the common space ideol-
ogy (at the 99% probability level).  This result is consistent with a political 

 
136  Geoffrey C. Layman & Edward G. Carmines, Cultural Conflict in American Politics:  Religious 

Traditionalism, Postmaterialism, and U.S. Political Behavior, 59 J. POL. 751, 753 (1997). 
137  See supra Part II.C.1. 
138  For a discussion of the common space ideology score, see infra Part III. 
139  See infra app. tbls.1–4. 
140  See infra Part III. 
141  This finding is not reported by a table in the Appendix to this Article, but the data are available 

from the Authors. 
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hypothesis, given that conservatives and Republicans in recent years have 
been most critical of the educational establishment and frequently bemoan 
the exclusion of religious influences from public educational institutions; 
likewise, conservatives and Republicans have been protective of the rights 
of private schools to operate with minimal governmental oversight. 

Second, looking solely at cases involving disposition of claims assert-
ing an improper establishment of religion,142 judges appointed by Republi-
can Presidents (at the 95% probability level) and those scoring on the more 
conservative side of the ideology model (at the 99% probability level) were 
significantly less likely to sustain Establishment Clause challenges to gov-
ernmental actions that affirmatively recognized religion or facilitated reli-
gious elements in public life.  Whether the court challenge attacked a 
religious symbol, such as the placement of a crèche on public property, or 
aid to private religious schools, Republican-appointed and more conserva-
tive judges were significantly more likely to answer negatively and reject 
such objections.  Given that the Republican or conservative political posi-
tion in recent years has been one that decries the exclusion of religion from 
public life and that supports official acknowledgment of the religious sensi-
bilities of the great majority of Americans, judges from that side of the po-
litical spectrum might be expected to lean this way on Establishment Clause 
issues.  Moreover, rejection of litigation challenging affirmative govern-
mental recognition of religion also reflects an attitude of judicial restraint 
and deference to the judgments of the political branches of government, 
which likewise comports with the Republican/conservative position. 

The proper role of religion in the area of education and the general 
question of whether, how, and when government may acknowledge and af-
firmatively accommodate the religious sentiments of the majority have been 
perhaps the most visible and hotly contested points of the Church and State 
debate in American political life.  Thus, if partisan or political liberal-
conservative influences were to be felt, one would anticipate they would 
emerge in this area, as in fact they did in our study.  However, and this is 
important for perspective and is developed further below,143 although statis-
tically significant (that is, not likely the product of random chance), a model 
including ideological variables does not explain all of the variance on the 
dependent variable, and the difference between Republican- and Democ-
ratic-appointed judges on Establishment Clause cases (which involved a to-
tal of 286 observations) was only 18%.144 

In addition, for alternative analysis,145 dummy variables were also cre-
ated for each individual President.146  For the 1484 judicial participations in-

 
142  See infra app. tbl.6. 
143  See infra notes 265–267 and accompanying text. 
144  See infra note 169 and accompanying text. 
145  Although these alternative runs substituting individual presidential dummy variables as the 

measure of ideology are not reported by tables in this Article, these data are available from the Authors. 
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cluded in our study, the percentage and number of observations involving 
judges appointed by each President were:  President Eisenhower (1.5% or 
23); Presidents Kennedy and Johnson (9.2% or 137);147 Presidents Nixon 
(10.4% or 154); President Ford (4.2% or 63); President Carter (26.0% or 
386); President Reagan (38.2% or 567); President Bush (9.0% or 133); and 
President Clinton (1.4% or 21).  For regression analysis, we chose the 
dummy variable for President Ford as the reference or comparison variable 
because President Ford’s common space ideology score (0.25) was closest 
to the middle point of the ideology spectrum and thus appeared to be the 
best point of comparison. 

With little exception, separate analyses of cohorts of judges appointed 
by individual Presidents across multiple models produced no significant re-
sults.  However, judges appointed by Presidents Eisenhower,148 Kennedy, 
and Johnson were significantly more likely149 to be associated with the Pro-
Secularist Model in our study, which is the approach to religious freedom 
decisions defined by an insistence upon secular prerogatives in public pol-

                                                                                                                           
146  Because certain data are available only since the Eisenhower Administration, judges appointed 

by Presidents Roosevelt and Truman were excluded from the study.  This resulted in the exclusion of 
only two district court judges who had been appointed by Presidents Roosevelt and Truman and who 
participated by designation in three court of appeals decisions, thus excluding three judicial participa-
tions, reducing our total to 1484. 

147  We combined the observations involving judges appointed by Presidents Kennedy and Johnson.  
The number of observations involving judges appointed by President Kennedy was small (20); the John-
son Administration initially was a direct continuation of the Kennedy Administration, as Johnson as 
Vice President assumed the presidency after Kennedy’s assassination; and both Kennedy (-.52) and 
Johnson (-.41) scored as decidedly liberal on the common space score for ideology.  The common space 
scores are further discussed in the next section of this Article.  See infra Part III. 

148  Given that only 23 observations out of 1484 involved judges appointed by President Eisen-
hower, we report that result with reserve.  Judges appointed by Presidents Kennedy and Johnson account 
for a healthy 137 or 9.2% of the total observations.  In addition to a positive correlation with the Pro-
Secularist (and negative correlation with the Pro-Religion) Model, the Eisenhower variable also was 
positively associated (at the 99% probability level) with the Judicial Restraint Model (and thus nega-
tively associated with the Anti-Political Model).  Although the association of judges appointed by a Re-
publican President with a Judicial Restraint Model would be consistent with conventional 
understandings, we are hesitant to place substantial weight on this particular finding for three reasons.  
First, there is no immediately apparent reason why Eisenhower judges would be more likely to adhere to 
a judicial restraint approach than judges appointed by Presidents Nixon, Reagan, or Bush, especially 
given the ideological attraction of these latter-elected Republican Presidents to such a judicial philoso-
phy (although one hypothesis might be that Republican-appointed judges from an earlier era were more 
genuinely committed to judicial restraint as a philosophy, while Republican-appointed judges from more 
recent administrations tend to have a judicial philosophy in which restraint is one element but balanced 
by a commitment to other modes of constitutional interpretation that are less restrained).  Second, the 
party-of-appointing-president variable was not significant on any of the theoretical models, which again 
leaves the question of why the Eisenhower cohort of Republican-appointed judges would behave in a 
distinctive manner.  Third, as mentioned, the number of judicial participations in our study involving 
Eisenhower-appointed judges was only 23 out of 1484, which limits our confidence in this result. 

149  The Eisenhower variable was significant at the 99% probability level, while a combined Ken-
nedy-Johnson variable was significant above the 95% probability level. 
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icy and exclusion of purported sectarian perspectives in public life.150  
Given both the otherwise odd pairing of judges appointed by the Republi-
can Eisenhower and by the Democratic Kennedy-Johnson Administrations, 
as well as the absence of any parallel association with this model by judges 
appointed by other Republican or Democratic Presidents, we suggest the 
most likely explanation is one of historical timing. 

During the late 1940s, as these judges would have been graduating 
from law school and engaging in the practice of law, the Supreme Court 
rendered key decisions that initiated a period of increasingly stricter appli-
cation of the separationist approach to the Religion Clauses.151  This strict 
separationist philosophy reached its highwater mark and dominated Su-
preme Court jurisprudence during the 1960s and into the 1970s,152 during 
the same time period that the Eisenhower and Kennedy-Johnson appointees 
spent their formative years on the federal bench.  By contrast, as “this strain 
of separationism lost ground” in the 1980s and 1990s,153 judges appointed in 
more recent decades understandably became less likely to emulate a secu-
larist approach to religious freedom questions. 

D. Drawing Lessons for Public Policy and Placing Empirical Research on 
Judging and Ideology into Perspective 

Empirical studies frequently have found political party identification to 
be a significant predictor of judicial voting in ideologically divisive cases.154  
Of course, no individual study standing alone justifies dispositive weight; 
each study must be understood as offering a tentative conclusion until it has 
been replicated, extended, or supplemented by other studies.  Nonetheless, 
the growing body of research indicates that political ideology is a signifi-
cant influence (“significant” in the statistical sense, that is, not being a 
product of random chance) that recurrently (but not invariably)155 emerges 

 
150  See supra Part II.C.1. 
151  Thomas C. Berg, Anti-Catholicism and Modern Church-State Relations, 33 LOY. U. CHI. L.J. 

121, 123–24 (2001). 
152  Id. at 123, 151–52. 
153  Id. at 123. 
154  In addition to the studies discussed previously and below, see also Brudney et al., supra note 26, 

at 1715–19 (finding that judges appointed by Democratic presidents were more likely to support the un-
ion party in labor cases); George, supra note 26, at 1678–86 (finding correlation between party of ap-
pointing president and votes by Fourth Circuit judges in en banc cases). 

155  See HOWARD, supra note 25, at 182–83, 186 (finding, in a study of circuit judge decisions 
across multiple fields, that party identification was the weakest indicator on votes, and concluding that 
“the predictive power of political indicators was negligible and indirect”); Ashenfelter et al., supra note 
26, at 281 (concluding, in a study of district court decisions, “that we cannot find that Republican judges 
differ from Democratic judges in their treatment of civil rights cases”); Sisk et al., supra note 26, at 
1466 (finding that party-of-appointing-president was not a significant influence on district court deci-
sions regarding constitutional validity of new federal sentencing guidelines).  See generally James J. 
Brudney, Recalibrating Federal Judicial Independence, 64 OHIO ST. L.J. 149, 163 (2003) (explaining 
that empirical studies regarding partisan affiliation as a predictor of judicial behavior “are hardly uni-
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in studies of judicial decisionmaking and that has a non-negligible effect on 
the judicial enterprise. 

Whether a variable under empirical study for its influence upon human 
behavior, such as that of “ideology,”156 should be described as being small, 
moderate, or large in effect depends upon interpretation of objective statis-
tical results; that is, it demands the exercise of informed judgment.  Much 
turns on the observer’s starting position, as any characterization of the size 
or substantiality of the potency of an influential variable necessarily de-
pends on the point of comparison.  If the observer’s ex ante position is the 
“naïve” version of the legal model,157 which holds that all legal decisions 
can and should be resolved by texts and precedents that invariably are de-
terminative and fully specified, then the slightest evidence that non-legal 
factors affect judicial decisionmaking will loom large.  On the other hand, 
for adherents to the “naïve” political model, which views law judging as 
merely a disguised means for imposing the preferences of the actors, any 
demonstration that idelogical measures explain something less than the 
whole diminishes the vitality of that conviction.  For the reasons outlined 
                                                                                                                           
form, and they are subject to methodological limitations if not criticism,” although concluding that 
“[d]espite these caveats, there is now far too much evidence to deny that the political background of 
judges has helped predict patterns of voting in the federal courts”). 

156  The International Encyclopedia of the Social Sciences defines ideology as “one variant form of 
those comprehensive patterns of cognitive and moral beliefs about man, society, and the universe in re-
lation to man and society, which flourish in human societies.”  Ideology:  The Concept and Function of 
Ideology, in 7 INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL SCIENCES 66 (1979).  Nothing nearly so 
sophisticated is in operation in these debates about ideology and judging.  When social scientists study-
ing the lower federal courts or politicians talking about judicial nominees to those courts refer to “ideol-
ogy,” they usually mean nothing more than the issue positions advocated by the Republican and 
Democratic political parties or the spectrum between conservatism and liberalism in American political 
discourse (which in turn are associated to a greater or lesser degree with those parties).  In both the pub-
lic arena and the academy, ideology typically is plotted along a single continuum from right to left (or 
vice-versa) and almost invariably is associated with outcomes rather than the process of decisionmaking.  
(For purposes of empirical study of lower federal courts judges, perhaps this is all that “ideology” can 
mean, as the term must be defined in a manner that connects to ordinary understanding and must be re-
lated to accessible data that are objectively measurable.  Although researchers on the smaller and more 
visible subset of jurists serving on the United States Supreme Court more feasibly may develop indi-
vidualized measures of ideology, such refined ideological scores still tend to fall along a liberal-
conservative continuum and be tested against case outcomes.  If a measure applied to Supreme Court 
Justices were to capture more than conventional political preferences or a study were to evaluate the de-
cisionmaking process, the subject arguably would shade from political ideology in the direction of judi-
cial philosophy.)  Moreover, ideology as used in these contexts typically is evaluated in political terms 
as an extra-legal influence on judging, not in terms of a judicial philosophy that describes how a judge 
appreciates and approaches legal problems and sources.  (Judicial philosophy as a systematic method, 
even though overlapping with political ideology, arguably falls within the legal model of judging rather 
than outside of it.) 

157  See Frank B. Cross & Blake J. Nelson, Strategic Institutional Effects on Supreme Court Deci-
sionmaking, 95 NW. U. L. REV. 1437, 1437 (2001) (comparing “the ‘naive legal model,’ the traditional 
formalist view of judging,” with “the ‘naive political model’ propounded by some political scientists, 
which maintains that judges do nothing more than decide cases according to their ideological prefer-
ences”). 
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below, we are content to describe the influence of political ideology upon 
judging on the lower federal courts as modest, making it worthy of moder-
ate attention by policymakers when modestly understood in context. 

As perhaps the highwater mark of estimates of the explanatory power 
of ideology as a variable, John Jay College Professor Daniel Pinello’s quan-
titative meta-analysis of dozens of published and unpublished studies of the 
federal courts disclosed that the party affiliation of the judge explained 
about 7% of the variance in judicial voting on the federal courts overall, but 
that the explanatory power of the ideological variable rose to 48% when a 
subgroup of what Pinello regarded as more reliable studies was analyzed 
separately.158  Importantly, this potentially high level of explanatory power 
was derived from a collective evaluation of studies that were designed to 
tease out the potential influence of ideology by focusing upon legal prob-
lems that had an openly ideological dimension.159 

In other words, even when focusing upon politically-charged legal 
categories, ideology explained only a fraction of the modeled behavior, 
meaning of course that if one accounted for the much larger universe of 
disputes being presented to the federal judiciary for resolution, the effect of 
an ideological proxy measure presumably would be more modest.  More-
over, that an ideologically-defined variable accounts for a substantial pro-
portion of the variance on the dependent variable does not necessarily mean 
that the variance itself is large in size.  Thus, ideology may be a statistically 
significant influence and explain much of the modeled behavior in a context 
in which nonetheless the overall differences among judges on the outcome 
of the cases being studied is relatively small.160 

Accordingly, while the basic empirical finding that political ideology 
explains some of the variation among judges in reaching an answer in cer-

 
158  By derivation from his meta-analysis statistics, after applying modifications, Pinello concluded 

that the political party affiliation explains 48% of the variance on decision outcomes in the federal 
courts, based upon a weighted mean effect size of 0.692.  Pinello, supra note 25, at 243.  However, he 
reached this conclusion by discarding most of the study results initially included in his analysis, based 
upon a preference for regression-derived results and for studies including both unanimous and non-
unanimous decisions, which thereby reduced the number of judicial votes included in the analysis from 
171,847 to only 14,323, less than one-tenth of the original total.  Id. at 235 tbl.3 (row 28).  By contrast, 
the weighted mean effect for the entire group of studies of federal judges was .268, id. tbl.3 (row 23), 
and after squaring this correlation coefficient to derive the proportion of variance, about 7% of the varia-
tion on the dependent variable of judicial voting may be attributed to the political party variable.  See 
JACOB COHEN, STATISTICAL POWER ANALYSIS FOR THE BEHAVIORAL SCIENCES 78–81 (2d ed. 1988) 
(discussing measurement of the size of correlation effects between variables).  

159  Cf. Ashenfelter et al., supra note 26, at 264 (explaining that some kinds of cases for study are 
“less openly ideological” than others). 

160  In other words, whether the amount of the variance on the dependent variable that is explained 
by a political party independent variable is 48% or 7% or something in between, the substantiality of the 
result in real world terms depends as well upon the extent of the actual variation on the dependent vari-
able.  The degree of such variance itself varies from study to study as the discussion below confirms. 
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tain categories of court cases cannot be denied,161 neither should the influ-
ence of the ideological variable be overstated.162  Review of recent studies 
in terms of the actual margin of difference between judges of different po-
litical associations suggests the effect of this variable is more often moder-
ate than large. 

The most comprehensive study of federal district court judges found 
relatively little difference between Democratic- and Republican-affiliated 
judges overall.163  Similarly, studies of the federal courts of appeals have 
found a small overall difference between Republican- and Democratic-
appointed judges in civil rights/liberties and economic cases.164  Moreover, 
some studies have found evidence that partisan-correlated behavior by fed-
eral judges was declining in recent years.165 

In our own study reported above166 of hundreds of religious freedom 
cases decided over a period of ten years by hundreds of federal district and 
court of appeals judges, ideology appeared as an influence, but not persis-
tently and not pervasively.  In the context of claims for religious accommo-
dation under the Free Exercise Clause of the First Amendment—which was 
the largest set of observations in our study—political variables were signifi-
cant only in one subset of cases involving education.167  In the context of 
Establishment Clause challenges, where ideology did emerge as an influ-
ence and did so consistent with a partisan hypothesis,168 Republican-
 

161  See Gregory C. Sisk, Judges Are Human, Too, 83 JUDICATURE 178, 178, 211 (2000) (criticizing 
the “response of denial” to the empirical evidence that judicial background and preferences influences 
decisionmaking). 

162  Heise, supra note 2, at 838–39 (stating that “the influence of ideology should not be overstated,” 
with reference to recent studies). 

163  ROWLAND & CARP, supra note 25, at 34 (finding a difference of 10% to 13% between Democ-
ratic and Republican judges for all types of cases). 

164  DONALD R. SONGER, REGINALD S. SHEEHAN & SUSAN B. HAIRE, CONTINUITY AND CHANGE ON 
THE UNITED STATES COURTS OF APPEALS 115 (2000) (finding a difference of 6.4% in liberal voting on 
civil rights/liberties issues between Democratic- and Republican-appointed judges for the period of 
1970–88) [hereinafter SONGER ET AL.]; Gottschall, Reagan’s Appointments, supra note 25, at 53 (find-
ing, in study of court of appeals judges, that when looking at results in the universe of both unanimous 
and non-unanimous cases, the margin of difference between appointees of Democratic and Republican 
presidents was 20% in civil rights and liberties cases and 10% in economic cases). 

165  ROWLAND & CARP, supra note 25, at 56.  Two recent studies of judges including Clinton ap-
pointees are also suggestive of a decline in partisan variance among federal judges appointed in recent 
years.  Nancy Scherer, Are Clinton’s Judges “Old” Democrats or “New” Democrats, 84 JUDICATURE 
151, 151, 154 (2000) (finding in a study of search and seizure cases that the voting behavior of Clinton 
appointees to the federal courts of appeals is “statistically indistinguishable” from that of judges ap-
pointed by his Republican predecessor and questioning “whether party affiliation alone is viable as 
shorthand for a judge’s political ideology”); Stidham et al., supra note 25, at 19–20 (concluding that 
Clinton’s appointees have demonstrated moderate decisional tendencies, and finding small differences in 
“liberal” voting rates, generally under 10% across categories of cases, for both district and court of ap-
peals judges). 

166  See supra Part II.C. 
167  See supra note 141 and accompanying text. 
168  See supra note 142 and accompanying text. 
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appointed judges upheld claims of unconstitutional establishment of relig-
ion in 36% of the observations, while Democratic-appointed judges upheld 
such claims in 54% of the observations, a difference of 18%.169  Moreover, 
our entire model correctly predicted about 70% of the outcomes on the Es-
tablishment Clause claim dependent variable, a model that included multi-
ple other background and case-type variables in addition to ideological or 
party variables.170  Importantly, those other explanatory factors, such as 
claim-type variables and the religious affiliation of claimants and judges, 
were far more consistently significant and ubiquitous features in the 
study.171 

The Sunstein-Schkade-Ellman study, given such prominent attention 
by Senator Schumer in the ongoing and increasingly bitter judicial confir-
mation battles,172 is not a departure from this pattern of modest ideological 
influences upon judicial decisionmaking.  To begin with, the authors ac-
knowledged that they had examined “a subset of possible case types, focus-
ing on a number of controversial issues that seem especially likely to reveal 
divisions between Republican and Democratic appointees.”173  Moreover, 
the sample for the study was drawn only from published opinions, and the 
researchers acknowledged that including unpublished decisions, presuma-
bly involving easier cases, might have reduced the effects of party and ide-
ology.174 

In addition, the Sunstein-Schkade-Ellman study was one-dimensional 
in nature, including only ideological measures as background variables for 
the judges in statistical analysis and thus not controlling for other jurist 
characteristics that might affect judicial behavior.175  Yet as Professor James 
Brudney reminds us, “it should be apparent that each judge’s broader per-
 

169  In the Establishment part of our study, of 182 observations involving Republican-appointed 
judges, 65 (or 35.7%) approved the claim and 117 (or 64.3%) rejected it.  Of 104 observations involving 
Democratic-appointed judges, 56 (or 53.8%) upheld such claims and 48 (or 46.2%) rejected it. 

170  See infra notes 265–267 and accompanying text and infra app. tbl.6. 
171  Sisk et al., supra note 109.  In addition, as noted above, see supra notes 148–153 and accompa-

nying text, we also found some evidence that judges may be shaped by the precedential/doctrinal envi-
ronment in which they spent their formative judicial years, which suggests a lasting influence of legal 
rules upon judicial actors. 

172  See supra Part II.B. 
173  Sunstein et al., Ideological Voting, supra note 81, at 304; see also id. at 306 (“The pool of cases 

studied here is limited to domains where ideology would be expected to play a large role.”). 
174  Id. at 313 & n.36.  On the question of limiting a study to published opinions and the implica-

tions for empirical study flowing from such a research decision, see generally Sisk et al., supra note 109, 
at 534–37.  On the factors or influences behind the decision not to publish a decision, see also Deborah 
Jones Merritt & James J. Brudney, Stalking Secret Law:  What Predicts Publication in the United States Courts 
of Appeals, 54 VAND. L. REV. 71, 112 (2001) (finding, in a study of unpublished and published decisions in labor 
cases, that such factors as political party affiliation, partisan make-up of a panel, or “a host of other judicial attrib-
utes” played no role in selecting cases for publication, and that the personal characteristics linked with publica-
tion, “judicial age, graduation from an elite law school, and . . . management experience,” likely reflected “neutral 
publication preferences rather than strategic conduct”). 

175  Sunstein et al., Ideological Voting, supra note 81, at 317 n.40, 354 (table). 
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sonal makeup also influences her decisionmaking calculus.”176  Unless we 
make the improbable assumption that all other potentially predictive attrib-
utes—such as gender, race, religion, prior judicial experience, and employ-
ment background177—are equally distributed, that is constant, among 
Republican- and Democratic-appointed judges, the omission of these vari-
ables may have overstated the comparative party effect.  In other words, 
multivariate analysis of a more fully specified model might have revealed 
“competing explanations”178 for part, although perhaps not all, of the vari-
ance on the dependent variable. 

Finally, even accounting for inherent limitations in the study as de-
signed to focus on an ideological variable and as defined in scope to exam-
ine selected “issues with a strong ideological flavor”179—including 
affirmative action, campaign finance, federalism, the rights of criminal de-
fendants, sex discrimination, capital punishment, and abortion—the overall 
partisan difference found by Sunstein, Schkade, and Ellman was only 
13%.180  As the authors acknowledge in their published report of the study, 
“even where party differences are statistically significant, they are not 
huge.”181 

Ideology then does not color everything (or even most things) nor does 
it explain everything (or even most things) where it does appear.  As Frank 
Cross and Blake Nelson emphasized in reporting their study of Supreme 
Court decisionmaking, ideology certainly is an important factor in under-
standing what moves judges, but the full complexity of this distinctive hu-
man activity cannot be appreciated “by assumption of a single-peaked 
preference along one dimension.”182  Rather, even when we examine the 
members of the Supreme Court, which has the greatest discretionary free-
dom and which decides the most controverted and difficult of cases, re-
searchers find that these jurists “are driven by a complex mix of factors—
legal, ideological, and strategic.”183 

Indeed, for a fuller understanding of judicial behavior, empirical evi-
dence for the traditional legal model should not be neglected.  Nearly all of 
the studies discussed in this Article “fail[] to control for legal model vari-
ables,”184 with the likely result that the influence of non-legal factors, while 
perhaps real, is nonetheless exaggerated.  In a very recent study, Frank 
 

176  Brudney, supra note 155, at 166. 
177  For a review of other judicial demographic and employment variables as pertinent to study of 

judicial behavior, see generally Tracey E. George, Court Fixing, 43 ARIZ. L. REV. 9, 16–31 (2001); Sisk 
et al., supra note 109, at 575–612; Sisk et al., supra note 26, at 1451–86. 

178  Epstein & King, supra note 1, at 77 (discussing the problem of “omitted variable bias”). 
179  Sunstein et al., Ideological Voting, On-Line Version, supra note 81, at 2. 
180  Sunstein et al., Ideological Voting, supra note 81, at 315. 
181  Id. at 307. 
182  Cross & Nelson, supra note 157, at 1492. 
183  Id. 
184  Cross, supra note 52, at 1482. 
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Cross found considerable support for the legal model, indeed finding it to 
be a more consistent and more powerful explanatory model than a political 
or ideological one.185  Under the legal model, the judges “take the applicable 
authorized legal tools—the rules, standards, and principles embodied in au-
thoritative sources, such as statutory text and precedent—and use reasoned 
decisionmaking to apply those legal tools to the facts of the case in order to 
reach a judgment.”186 

When testing the legal model, by examining whether the appellate 
court upheld or reversed the district court or administrative agency deci-
sions in certain categories of appeals, under which deference to the lower 
decision was mandated by standards of review,187 Cross found that “the ratio 
of affirmances depends on the nature of the lower court or agency ruling 
under review in the precise manner predicted by the legal model.”188  More 
importantly, even after accounting for political variables, and after extend-
ing the legal model to measure deference to recent Supreme Court prece-
dent, the legal model explained twice as much of the variation in circuit 
court opinions in the overall database as that explained by ideology.189  
Thus, Cross concluded, “[t]he greatest constraint appears to be that of the 
law:  the ‘neutral principles’ of the traditional legal model fare quite well as 
a descriptive model for judicial decisionmaking.”190 

Other empirical studies also have produced evidence that many judges 
successfully resist the push or pull of personal preferences and back-
grounds.  To mention but one example from our own prior research, in a 
study of rulings by hundreds of federal district court judges on constitu-
tional challenges in 1988 to the Sentencing Reform Act, we found that 
judges with a criminal defense background were significantly more likely to 
resist the new criminal sentencing guidelines.191  As we explained at the 
time of our study: 

[I]f one had inquired ex ante which demographic or career group (other than, 
of course, criminal defendants themselves) would be most aggrieved and of-
fended by the new Sentencing Guidelines regime, the answer would have been 
obvious—criminal defense attorneys.  The attitudes developed in a criminal 
defense practice appear to have persisted beyond ascension to the federal 
bench, at least in the context of the Sentencing Guidelines.192 

Based upon this finding, we concluded that, either by self-selection for, or 
experience in, such practice, “criminal defense lawyers may develop a dis-
 

185  Id. at 1514–15. 
186  Id. at 1462. 
187  Id. at 1498–1501. 
188  Id. at 1503. 
189  Id. at 1511. 
190  Id. at 1515. 
191  Sisk et al., supra note 26, at 1470–73. 
192  Id. at 1471. 



N O R T H W E S T E R N  U N I V E R S I T Y  L A W  R E V I E W 

 776 

tinct worldview,” or that the reshaping of the criminal justice system 
through the sentencing guidelines regime “may have been uniquely pro-
vocative to those with criminal defense backgrounds.”193  And yet, at the 
same time and despite the strong influence of criminal defense practice 
background on judicial decisions in our study, ten of thirty-nine judges with 
criminal defense employment experience nonetheless upheld the constitu-
tional validity of the guidelines.194  Thus, even when a background factor or 
other variable proved to be a statistically significant influence upon judging, 
a substantial number of judges felt bound upon an impartial legal analysis 
to rule contrary to their presumptive personal preferences.195 

So what then are we to make of all of this, in terms of public policy 
implications?  These past and ongoing public controversies about the study 
of judging and the attention drawn thereby to the fruits of social science re-
search could have a salutary effect, for both jurists and federal elected offi-
cials.  Empirical research and its findings “could be the catalyst for more 
self-consciousness on the part of judges as well as for desirable institutional 
reforms.”196 

With respect to the judges themselves, as one of us has written previ-
ously, “[g]reater awareness of the powerful influences of personal back-
ground and attitudes may encourage greater self-conscious impartiality and 
objectivity among judges.”197  Studies documenting the apparent influence 
of political ideology in federal court decisions need not be a cause for de-

 
193  Id. at 1472. 
194  Id. at 1431 tbl.3. 
195  As another example from our own work of judicial resistance to presumptive personal prefer-

ences, in our study of religious liberty decisions in the lower federal courts, we had created a special 
“Religious Correlation” variable to see if judges were more likely to look with favor upon a claim by a 
fellow believer in the same religious tradition.  Sisk et al., supra note 109, at 584.  Of the 969 observa-
tions included in the basic Free Exercise model of that study, 47 instances (or 4.9%) involved a judge of 
the same religious affiliation as a claimant.  As what we called “a comforting reminder that impartiality 
amongst persons remains a hallmark of our federal judiciary,” this Religious Correlation variable simply 
was not significant.  Id.  Thus, as we concluded, “[e]ven when the opportunity was most poignantly pre-
sented, religious nepotism was not manifested.”  Id. 

196  Revesz, supra note 37, at 849. 
197  Sisk, supra note 161, at 211; see also Brudney, supra note 155, at 173 (saying that greater un-

derstanding “may also enable judges to become more cognizant in determining how best to appreciate, 
subordinate, or harness the various influences associated with their own background experiences and 
individual values”).  Greater self-understanding among judges, combined with a higher level of judicial 
humility, should improve the quality of justice for reasons beyond suppressing or controlling attitudinal 
influences upon judges.  For example, Professors Chris Guthrie, Jeffrey Rachlinski, and Andrew Wis-
trich, in a study of federal magistrate judges, found that “the very nature of human thought,” in particu-
lar those “mental shortcuts” or “heuristics” that human beings rely upon to make complex decisions, 
“can create cognitive illusions that produce erroneous judgments” and thereby undermine the quality of 
judicial dispositions.  Chris Guthrie, Jeffrey J. Rachlinski & Andrew J. Wistrich, Inside the Judicial 
Mind, 86 CORNELL L. REV. 777, 778–80 (2001).  By better “educat[ing] themselves about cognitive illu-
sions,” and by “temper[ing] their confidence in their abilities,” judges may be able to avoid errors and 
strengthen the product of judicial reasoning.  Id. at 821, 824. 
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spair or surrender for those of us who remain attracted to the ideal of neu-
trality in judging.198  To be sure, “empirical studies of judicial decisionmak-
ing can be a sobering splash in the face with cold reality for those of us who 
retain an aspirational faith in principled judging.”199  But, no study, however 
formulated, can undermine the persistent normative appeal of the legal 
model of judging.  As Professor Kent Greenawalt has written, “the tradi-
tional model posits as a desirable aspiration an ideal that legal decision not 
depend on the personality of the judge.  The aspiration is not fully achiev-
able even if all judges are intelligent, well-trained, and conscientious, but it 
is worth striving for.”200 

As for citizens generally and elected officials specifically acting within 
the political realm, the forthright acknowledgment of the persistent influ-
ence of a judge’s political ideology at the margins and in certain types of 
cases may serve to remind the rest of us of the need to constrain judicial 
discretion with law.  Analogizing “the law” to “ropes binding a judicial 
Houdini,” Frank Cross notes that evaluation of the results of empirical re-
search may help us “understand which brand of rope and which type of knot 
are the most effective and inescapable.”201 

However, when it comes to the judicial confirmation process, the ro-
bust applicability of social science research on judicial behavior is much 
more doubtful.  One cannot extrapolate from a general observation that an 
ideological facet is present in a collective evaluation of a subset of cases 
within the judicial enterprise to the specific verdict that ideology is the ani-
mating, pervasive, and commanding influence in resolution of lawsuits.  
Nor may partisan advocates legitimately claim scientific sanction for plac-
ing ideology in the starring role when evaluating judicial nominees. 

The empirical evidence of ideology as a factor in the aggregate cannot 
obscure the fact that any particular jurist is an “individual human being[] 
whose particular behavior is not reducible to simple models.”202  As Sun-
stein acknowledges, even while reporting the influence of ideological vari-
ables upon judging, “Democratic judges differ greatly from one another, as 
do Republican judges, and no simple number accurately describes where 
judges really stand.”203 

Moreover, as Judge Edwards has cautioned in his more recent entry 
into the ongoing dialogue, when the confirmation process devolves into a 
partisan battle, any ideological position that the nominee harbored may be-
come hardened and the collegiality of the court that the new judge joins 

 
198  Sisk, supra note 161, at 211. 
199  Id. 
200  KENT GREENAWALT, PRIVATE CONSCIENCES AND PUBLIC REASONS 142 (1995). 
201  Frank B. Cross, Political Science and the New Legal Realism:  A Case of Unfortunate Interdis-

ciplinary Ignorance, 92 NW. U. L. REV. 251, 326 (1997). 
202  Cross & Nelson, supra note 157, at 1491 (describing Supreme Court Justices). 
203  SUNSTEIN, supra note 79, at 179. 
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may be undermined.204  Fearing that a focus on the ideology of the nominee 
may “promote[] a self-fulfilling prophecy,” Judge Edwards explains that “a 
judge who has been put through an ideologically driven confirmation ordeal 
may take the bench feeling animosity toward the party that attempted to 
torpedo the appointment on ideological grounds.”205  If we were to remove 
the “civic expectation that judges will behave like judges,”206 by emphasiz-
ing partisan factors in confirmation or by adopting partisan-based appellate 
panel assignments, then judges would come to see themselves primarily as 
partisan agents and ideological actors.  Thus, as Benjamin Wittes warns, 
“[i]n the long run, we get the courts we imagine we have.”207 

In sum, that ideology is a factor in judging, at least sometimes for some 
categories of cases and at least to some degree, has long been asserted by 
scholars and is further verified in recent studies, as outlined above.  But the 
question of how large a role the ideological inquiry ought to play in the 
Senate confirmation process for judges is an irreducibly political calculation 
and cannot be made less so by seeking cover from scholarly research.  Nor 
does the empirical evidence, based as it is upon collective data from defined 
time periods and certain subsets of cases, sanction an obsessive focus on 
ideology in the context of any individual nomination to the exclusion of a 
balanced evaluation of the whole person,208 with primary attention given to 
that form of character that promises “the virtue of fidelity to law and con-
cern for the coherence of the law.”209 

The wise and evenhanded statement regarding ideology and judicial se-
lection adopted by the American Judicature Society, a non-partisan and 
venerable institution, cannot be much-improved upon: 

It is currently a matter of controversy whether the ideology of federal judicial 
nominees should be taken into account by the Senate in the confirmation proc-
ess. The American Judicature Society believes the appropriate question is not 
whether ideology should play a role, but what role it should play. Ideology al-
ways has played, and inevitably will play, a role in federal judicial selection. 
Judges are human beings; they necessarily bring to the bench the perspectives 
obtained from prior life experiences. Presidents take these perspectives and 
predilections into account when they nominate judges. The Senate necessarily 
does the same.  

 
204  Edwards, supra note 55, at 1677–78. 
205  Id. at 1678. 
206  Wittes, supra note 96, at 35. 
207  Id. 
208  Wald, supra note 44, at 252 (“Judges are nominated and confirmed because of the sum total of 

their characteristics; to give undue weight to any one of them is to pretend that automatons, and not hu-
man beings, occupy each appellate seat.”). 

209  Lawrence B. Solum, Judicial Selection:  Ideology Versus Character, 26 CARDOZO L. REV. 
(forthcoming 2005), available at http://ssrn.com/abstract=516585 (last visited Aug. 1, 2004). 
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To say that ideology will play a role in the nomination and confirmation proc-
ess, however, is not to say it should play the sole, or even a primary role. 
Nominees who display ideological convictions so strong as to be impervious to 
contrary evidence, argument, or law should not serve on the bench. Judging is 
not a political process, and the judiciary should not be politicized by the Ex-
ecutive Branch or the Senate. AJS believes judges should be chosen on the ba-
sis of established legal credentials, an ability to decide cases based upon their 
facts and the law, and a demonstrated capacity for open-mindedness, sound 
judgment, and even-handedness.210 

III. THE METHODOLOGICAL DEBATE ON EMPIRICAL LEGAL RESEARCH 
IN THE ACADEMY 

A. “The Great Empirical Method Debate of 2002”:  Quarrelling About 
Rules and Measures for Empirical Legal Research (with Particular 

Attention Here to Ideology Variables in Judicial Studies) 
In what might be called “The Great Empirical Method Debate of 

2002,” hosted by the University of Chicago Law Review, academic attention 
shifted from the public-regarding question of whether political ideology 
matters in judicial decisionmaking to the scholarly inquiry of how this di-
mension should be measured.  While this cerebral contretemps ranged 
widely across the entire landscape of empirical legal scholarship, the vari-
able of ideology in the study of judicial decisionmaking figured promi-
nently among the points and counterpoints made in those law review pages.  
In the end, this exchange, unusually fiery though it became for a dialogue in 
an academic setting, nonetheless will have shed more light than heat if it 
provokes greater “self-conscious attention to the methodology of empirical 
analysis.”211  Through our new research reported below on the political ide-
ology variable, including further examination of the newly unveiled alterna-
tive measure, we seek to contribute to that progress in methodology.212 

That “Great Empirical Method Debate” was initiated by Professors Lee 
Epstein, who holds joint appointments in the Political Science Department 
and the School of Law at Washington University, and Gary King, who is 
Professor of Government at Harvard University.213  They introduced an arti-
cle advocating “rules of inference” to govern empirical research by issuing 
a general condemnation of the current state of empirical legal scholarship as 
being “deeply flawed.”214  Although denying that their purpose was to “lam-

 
210  AJS Statement on Ideology and Judicial Selection, 85 JUDICATURE 213 (2002); see also Stephen 

B. Burbank, Politics, Privilege & Power:  The Senate’s Role in the Appointment of Federal Judges, 86 
JUDICATURE 24, 27 (2002) (quoting and subscribing to the AJS statement). 

211  See Epstein & King, supra note 1, at 6. 
212  See infra Part III.C. 
213  Epstein & King, supra note 1. 
214  Id. at 6. 
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baste law professors or the scholarship they generate,”215 they leveled the 
broadside that “every single one” of the hundreds of empirical studies by 
legal scholars that they had reviewed violated one of the rules they pro-
posed.216  Epstein and King then proceeded to illustrate their “rules of infer-
ence” by holding up particular examples of that legal scholarship as genuine 
examples of error, although bestowing the faint praise that these flawed 
works nonetheless were “well above average.”217 

Not surprisingly, those who discovered that their work was supposedly 
being exposed as case models for scholarly inattention to fundamental rules 
of empirical research, including among them the Authors of this present ar-
ticle, responded vigorously.218  In our own contribution to this exchange, in 
which we joined Frank Cross, we commended the Epstein-King set of rules 
as “a very helpful guide for those who produce and consume empirical legal 
research, both quantitative and qualitative.”219  We further agreed that 
“greater attention to methodology” could only enhance quantitative legal 
scholarship, a research genre that we described as “quickly coming into its 
own.”220  We expressed disappointment, however, that Epstein and King 
had “devot[ed] the bulk of their article to an unremitting and excessive at-
tack on the current state of empirical legal research methodology.”221  While 
offering but a brief footnote defense of our own studies against the attacks 
to which they had been subjected,222 we outlined several other instances in 
which we believed Epstein and King had been “overcome by zeal in their 
intensity of their criticism of the current state of legal research”223 and thus 
failed to follow their own prescriptions for scientific study before advanc-
ing what other respondents aptly labeled “a sweeping indictment of legal 
scholarship and its supporting institutions.”224 

In the course of this broad-spectrum discussion of the state of empirical 
legal research, attention also became focused on the use of the political 
party of a judge’s appointing President as a surrogate for political ideology, 
which long had been a standard practice in empirical study of judicial deci-
sionmaking by both legal and political science scholars.225  Epstein and 

 
215  Id. at 10. 
216  Id. at 17. 
217  Id. at 15. 
218  Cross et al., supra note 12; Goldsmith & Vermeule, supra note 1; Revesz, supra note 13. 
219  Cross et al., supra note 12, at 135. 
220  Id. 
221  Id. 
222  Id. at 136–37 n.10. 
223  Id. at 151. 
224  Goldsmith & Vermeule, supra note 1, at 153. 
225  SONGER ET AL., supra note 164, at 103–04 (explaining that in studies of “specific linkages be-

tween policy preferences and judicial decision making,” scholars long have employed partisanship as “at 
least [a] rough surrogate[] for certain policy preferences”); George, supra note 26, at 1651 (“[S]ocial 
scientists have discovered that the political party of the appointing President is a good proxy for a jus-
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King argued that the customary party-of-appointing-president variable is 
not a valid or efficient measure of a judge’s policy preferences,226 even go-
ing so far as to suggest that prior studies making use of that variable contra-
vened fundamental methodological rules regarding measurement and 
estimation.227  Reproving this past use of party-of-appointing-president as a 
proxy for the ideological attitudes of a judicial appointee, Epstein and King 
suggested that empirical scholars were obliged to adopt an innovative new 
measure that they believed to be superior in estimating the presumed ideo-
logical leanings of federal judges.228 

The particular empirical works that served as the platform for this sec-
tion of the Epstein-King academic critique229 were those very ones con-
ducted by Professors Richard Revesz, Frank Cross, and Emerson Tiller that 
had been the public venue for the “Edwards Examination of 1998”230 and 
that were the precursors to Professor Sunstein’s partisan-influence study re-
lied upon for the “Schumer Supposition of 2002.”231  That this academic 
quarrel about quantitative methods paralleled the ongoing public debate 
about the policy implications of empirical research on ideology and judging 
pointedly confirms Epstein and King’s statement that the quality of legal re-
search is of peculiar concern because “legal scholarship—perhaps to a 
greater degree and more immediately than most other research—has the po-
tential to influence public policy as it is promulgated by judges, legislators, 
and bureaucrats.”232 

                                                                                                                           
tice’s attitudes.”); Cross et al., supra note 12, at 136 n.10 (acknowledging the “general point” that other 
coding innovations may “more precisely capture[]” judicial policy preferences, but observing that “cod-
ing by the party of the appointing president was the virtually universal convention at the time” of the 
judicial decisionmaking studies criticized by Epstein and King). 

226  Epstein & King, supra note 1, at 87–96. 
227  Id. at 80, 87–96. 
228  Id. at 95–96 (explaining why Epstein and King “would prefer” the common space score to the 

party-of-appointing-president variable); see also Lee Epstein & Gary King, A Reply, 69 U. CHI. L. REV. 
191, 203 n.27 (2002) (saying that “[a]t best,” researchers who adopted the party-of-appointing-president 
variable “should have used a measure with less error”; at least “should have recognized the consequence 
of the error in their measurement and reported the likely size and direction of the bias in their results,” 
or, “[a]t worst,” if these alternatives did not seem possible, “they should have decreased the level of cer-
tainty they attached to their conclusions”).  

229  Epstein & King, supra note 1, at 87–96 (criticizing Revesz and Cross-Tiller studies for use of 
the party-of-appointing-president measure of ideology); see also Epstein & King, supra note 228, at 203 
n.27 (adding the Sisk-Heise-Morriss study on federal district decisions on the sentencing guidelines, 
Sisk et al., supra note 26, to their critique for using this measure). 

230  See supra Part II.A.  Indeed, Epstein and King note and quote from Judge Edwards’s critique of 
the Revesz study.  Epstein & King, supra note 1, at 84 n.269, 99 n.276. 

231  See supra Part II.B.  The Sunstein-Schkade-Ellman study, supra note 81, was not yet available 
at the time of the “Great Empirical Method Debate of 2002,” and thus is not mentioned by Epstein and 
King, although that study also projects the party of appointing president onto appellate judges as a proxy 
for policy preferences.  See supra Part II.B. 

232  Epstein & King, supra note 1, at 7. 
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In this aspect of their dissertation on “rules of inference” for empirical 
legal research, Epstein and King explained that accuracy dictates use of 
measures with a high level of “validity,” which they defined as “the extent 
to which a reliable measure reflects the underlying concept being meas-
ured.”233  In this regard, Epstein and King criticized the Revesz and Cross-
Tiller adoption of party-of-appointing-president as a proxy for ideology, 
saying this measurement erroneously assumes “that all Republican presi-
dents are conservatives and all Democratic presidents are liberal,” while 
further study instead may show, for example, that Jimmy Carter’s economic 
ideology was closer to that of Richard Nixon than to Lyndon Johnson.234  
Epstein and Lee also observe that Presidents are not always motivated to 
appoint judges who reflect their ideologies and that “an important institu-
tional feature of the appointment process—namely, senatorial courtesy—[] 
may have the effect of constraining the President from nominating a candi-
date to the lower federal courts who mirrors his ideology.”235  In sum, Ep-
stein and King argue that party-of-appointing-president meets “the very 
definition” of an inefficient measure because “[i]t disregards information—
important information, as it turns out—about the appointment process:  
when a senator is of the same party as the President and the vacancy is from 
the senator’s state, the senator can exert considerable influence on the selec-
tion of judges.”236   

An alternative measure of judge policy preferences, and the one cited 
by Epstein and King, had very recently been adapted by Professors Micheal 
Giles, Virginia Hettinger, and Todd Peppers, political science professors at 
Emory University, the University of Connecticut, and Roanoke College, re-
spectively, for use in study of judicial behavior.237  As described further be-
low,238 this measure is based upon “common space” ideological scores 
derived for Senators and Presidents and involves assigning the ideological 
score for the home state Senator to a federal judge being appointed to a va-

 
233  Id. at 87. 
234  Id. at 88 (citing Jeffrey A. Segal, Richard J. Timpone, and Robert M. Howard, Buyer Beware?:  

Presidential Success Through Supreme Court Appointments, 53 POLIT. RES. Q. 557, 562 (2000)). 
235  Epstein & King, supra note 1, at 89. 
236  Id. at 95–96. 
237  Micheal Giles, Virginia A. Hettinger & Todd Peppers, Picking Federal Judges:  A Note on Pol-

icy and Partisan Selection Agendas, 54 POL. RES. Q. 623 (2001) [hereinafter Giles et al., Picking Fed-
eral Judges]; Micheal Giles, Virginia A. Hettinger & Todd Peppers, Measuring the Preferences of 
Federal Judges:  Alternatives to Party of the Appointing President (2002) (unpublished manuscript, copy 
on file with Authors) [hereinafter Giles et al., Measuring the Preferences of Federal Judges].  In an arti-
cle published after the completion of our study, Professors Susan Johnson and Donald Songer also have 
introduced NOMINATE or common space scores into evaluation of judicial decisionmaking, although 
implementing different formulas for contrasting and comparing the ideological scores of the appointing 
President from that of the Senator from the state in which a judge is appointed.  Susan W. Johnson & 
Donald R. Songer, The Influence of Presidential Versus Home State Senatorial Preference on the Policy 
Output of Judges on the United States District Courts, 36 L. & SOC’Y REV. 657, 661–65 (2002). 

238  See infra Part III.B. 
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cancy in that state when the Senator is of the same party as the President 
(thus assuming that senatorial courtesy would apply) and otherwise assign-
ing the ideological score of the President. 

Although Epstein and King reprimand studies from the 1990s for hav-
ing failed to use this new measure, no published study of judicial decision-
making had extrapolated common space scores from the original legislative 
context to that of judicial behavior before 2001.239  Indeed, Giles, Hettinger, 
and Peppers recognize that their important methodological contribution to 
empirical research was made possible only because of “recent innovations 
in measurement to go beyond reliance on political party as a measure of the 
preferences of actors in the selection process.”240 

B. The “Common Space” Score Measure of Ideology 
In response to the Epstein and King declaration that the new measure 

of the ideological proxy was superior, indeed apparently mandatory, for use 
in judicial decisionmaking studies, Richard Revesz wrote that “[t]he stan-
dard approach of the social sciences to a methodological innovation is to 
perform a new study to ascertain whether the innovation has an impact on 
the previous results, not to excoriate prior studies for not having used it.”241  
After considering theoretical questions about the new measure, reviewing 
the original implementation in study of judicial behavior, and describing the 

 
239  See Giles et al., Picking Federal Judges, supra note 237; see also Revesz, supra note 13, at 182 

(responding to Epstein and King by saying that it was “odd to indict [Revesz’s research using the party-
of-appointing-president variable] for what still is the state-of-the-art methodology” based upon a paper 
that was not yet published at the time of his study, and observing that the “standard approach of the so-
cial sciences to a methodological innovation is to perform a new study to ascertain whether the innova-
tion has an impact on the previous results, not to excoriate prior studies for not having used it”).  
Although Epstein and King are correct in asserting that the raw NOMINATE ideological scores for 
Presidents and Senators had been developed by Keith T. Poole and Howard Rosenthal as early as 1982, 
Epstein & King, supra note 228, at 203 n.27, our understanding is that Poole’s seminal article develop-
ing common space estimates constant across time for both Presidents and Senators was not published 
until 1998.  See Keith T. Poole, Recovering a Basic Space from a Set of Issue Scales, 42 AM. J. POLI. 
SCI. 954 (1998).  Moreover, the Giles-Hettinger-Peppers article appreciating the pertinence of the Poole 
common space score approach for measuring the effect of senatorial courtesy, and then devising a for-
mula for assigning such scores to judges in study of judicial decisions was, as said, published only in 
2001.  Giles et al., Picking Federal Judges, supra note 237.  In our view, rather than deprecating earlier 
studies adhering to the standard party-of-appointing-president measure, we should appreciate the inno-
vation and originality of the contribution made by Giles, Hettinger, and Peppers in linking the judicial 
selection process and judicial outcomes in their 2001 article, as well as that of Poole in extending the 
common space approach in 1998.  In this regard, it should be emphasized that Giles, Hettinger, and Pep-
pers in advancing their innovative refinement of an ideological variable in judicial decisionmaking ex-
hibit appropriate scholarly modesty, not endorsing any overstated claim for their measure nor 
denigrating earlier studies using other measures. 

240  Giles et al., Picking Federal Judges, supra note 237, at 626. 
241  Revesz, supra note 13, at 182. 
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assignment of the common space score in the judicial context, we proceed 
to do exactly that—perform a new study.242 

As a preliminary matter, considered in the abstract, the “common 
space” score would appear to be vulnerable to nearly as many theoretical 
critiques as the party-of-appointing-president proxy: 
 
• First, as discussed further below,243 the common space approach be-

gins by rating each legislative vote cast by members of the Senate 
along a conservative-liberal dichotomy, which could be criticized as 
involving artificial and rigid ideological labeling of votes not invaria-
bly susceptible to such characterization. 

 
• Second, it assumes that the conservative-liberal ideological divide be-

tween elected politicians casting legislative roll call votes on a wide 
variety of political measures—ranging from economic issues and ap-
propriations to civil rights and beyond to foreign policy244—would 
correlate to the kinds of issues faced by appointed federal judges in 
adjudicating lawsuits.245 

 
• Third, based as it is on the assumption that senatorial courtesy is in 

play whenever the Senator from the state to which a judge is ap-
pointed is of the same party as the President, the measure fails to cap-
ture the dynamic and multifarious nature of judicial appointments, 
which depends upon the seniority and standing of a Senator within his 
or her own party and with the President, the potential opposition from 
other Senators including a Senator of the opposing party from the 
same state, the multitude of reasons distinct from ideology that affect 
a Senator’s choice of a candidate, etc.246 

 
 

242  See infra Part III.C. 
243  See infra notes 257–261 and accompanying text. 
244  See Poole, supra note 239 (explaining that the W-NOMINATE scores for federal legislators, 

which then are scaled to produce the common space scores that are stable across time, “are based upon 
all the nonunanimous roll call votes taken during a Congress”). 

245  Cf. Lee Epstein & Carol Mershon, Measuring Political Preferences, 40 AM. J. POLI. SCI. 261, 
262, 265 (1996) (cautioning researchers about adopting “surrogates of actors’ preferences for purposes 
unanticipated by the inventors of the measures” and providing, as an example, the adoption of 
Segal/Cover scores on the individual preferences of Supreme Court Justices on civil liberties/rights 
cases and extending them to other issue and institutional contexts). 

246  See generally SHELDON GOLDMAN, PICKING FEDERAL JUDGES 362–63 (1997) (noting that, for 
judicial appointments, “[t]here will always be a tension between patronage, merit, and ideological con-
siderations, and how that tension is resolved will differ from administration to administration,” depend-
ing upon such factors as “the point in political time in which an administration is functioning,” “the 
particular personality of the president and style of presidential management,” and “the personalities and 
the nature of the interactions within and between the White House and the Justice Department and be-
tween the executive branch and the Senate”). 
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• Fourth, while senatorial courtesy generally dominates the selection 
process for district court judges,247 the influence of senators upon 
choices of court of appeals nominees ebbs and flows, while different 
administrations advance different agendas in designating the federal 
appellate bench.  For example, Professor Sheldon Goldman reports 
that there is little evidence of an attempt by the Carter Administration 
to further legal policy initiatives, which instead established merit se-
lection commissions to remove (with some but not complete success) 
senators from the process of selecting court of appeals judges.248  By 
contrast, the Reagan Administration consciously sought “to place on 
the bench judges who shared [the President’s] general philosophy,” 
and, while not having a “free ride” in making appellate appointments, 
nonetheless largely succeeded in making policy-agenda appointees, 
even overriding on occasion the alternative preferences of senators 
from affected states.249  Professors Donald Songer, Reginald Sheehan, 
and Susan Haire confirm that both Presidents Carter and Reagan 
adopted selection procedures for court of appeals judges that “tended 
to minimize the input of individual senators.”250 

 
In sum, considering the matter ab initio, one might argue that, while 

appearing more sophisticated, the common space ideological score ap-
proach entails multiple assumptions and choices by the researcher, in con-
trast with the admittedly crude but reliable, simple, and objective measure 
of party-of-appointing-president. 

Of course, given the impossibility of developing a truly individualized 
quantitative measure of each federal judge’s preferences, any coding choice 
will be less than perfectly efficient.  And, notwithstanding these conceptual 
 

247  However, even when senatorial courtesy is in play, Professors Susan Johnson and Donald Son-
ger in a recent study using NOMINATE or common space scores as a measure of presidential and sena-
torial ideology found that the likelihood that a district judge would vote for a “liberal” result in civil 
liberties, economic and labor, and criminal procedures cases was more closely associated with the ap-
pointing President’s ideological score than with that of the home state Senator.  Johnson & Songer, su-
pra note 237, at 665–71.  Accordingly, they concluded that “presidential preferences have a greater 
effect on federal court decision making than do senatorial preferences.”  Id. at 665.  Still, the Johnson-
Songer study did find a senatorial courtesy effect, as presidential preference influence was “significantly 
reduced in states in which the president must bargain with a senator of his own party” as compared to 
states with judicial vacancies in which there was no Senator from the President’s party.  Id. at 669. 

248  GOLDMAN, supra note 246, at 238–64.  But see SONGER ET AL., supra note 164, at 27 (noting 
that, while President Carter instituted merit selection commissions, “the policy views and partisan back-
ground of nominees were not overlooked,” given the inclusion of Democratic Party activists on the 
commissions and the involvement of the attorney general and White House officials in the final selec-
tion). 

249  GOLDMAN, supra note 246, at 285, 296–307; see also Tony Mauro, The Other Reagan Revolu-
tion, LEGAL TIMES, June 14, 2004, at 1, 10 (interviewing former Reagan Administration officials who 
participated in judicial selection and saying that “Reagan cast a shadow forward into history by naming 
judges who would model the federal bench in his conservative image”). 

250  SONGER ET AL., supra note 164, at 28. 
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doubts, the proof as always is in the pudding.  By that mark, Giles, Het-
tinger, and Peppers have provided groundwork evidence that the common 
space score approach is an improved measure for predicting the behavior of 
judicial actors.  In a study of judicial behavior in civil rights and civil liber-
ties cases decided with dissent between 1953 and 1988 by judges appointed 
by Presidents Eisenhower through Reagan, in which judge votes in the 
cases were coded as liberal or conservative, they found that, in the absence 
of senatorial courtesy, presidential preferences were significantly related to 
judicial outcomes, but that “[t]he behavior of the judges selected under the 
condition of senatorial courtesy is unrelated to the preferences of the presi-
dents who formally nominated them.”251  In a second study involving court 
of appeals decisions, Giles, Hettinger, and Peppers found that “judicial ide-
ology, whether operationalized by political party or by either of the com-
mon space measures, explains a relatively small percentage of the voting in 
civil rights/liberties and in criminal cases.”252  Still, common space scores 
based upon Senator and President provided a better fit, explaining 11% of 
the variation in civil rights/liberties cases, whereas party-of-appointing-
president explained only 6%.253  With respect to criminal cases, the common 
space scores derived from Senator and President explained 10.8% of the 
variation, compared to 8.2% for party-of-appointing-president.254 

Thus, Giles, Hettinger, and Peppers have made a forceful case for fur-
ther exploration of this new variable in empirical research on judicial be-
havior.  To be sure, as they found in their study, the common space score 
variable was highly correlated with the party-of-appointing-president vari-
able (at .825).255  Nonetheless, Giles, Hettinger, and Peppers have brought 
forward an evolutionary, but important improvement, and one that in their 
study at least “clearly out-perform[s] simple reliance on the party of the ap-
pointing president.”256 

Now for a brief description of the common space score measurement 
as applied to estimate judge preferences:  Professors Keith Poole and How-
ard Rosenthal developed measures of ideological preferences for members 
of Congress, conceptualizing all aspects of legislative voting in terms of a 
single ideological dimension (with a second dimension, such as civil rights, 
rising to greater importance during certain historical periods).257  Poole ex-
tended this approach to derive “common space” scores for members of 
 

251  Giles et al., Picking Federal Judges, supra note 237, at 630, 635. 
252  Giles et al., Measuring the Preferences of Federal Judges, supra note 237, at 8. 
253  Id. at 9. 
254  Id. 
255  Id. at 5–6.  Indeed, because of this high correlation and because they were different operation-

alizations of the same factor, we examined the party-of-appointing-president and common space score 
variables in alternative regression runs. 

256  Id. at 10. 
257  KEITH T. POOLE & HOWARD ROSENTHAL, CONGRESS:  A POLITICAL-ECONOMIC HISTORY OF 

ROLL CALL VOTING (1997). 
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Congress on a metric that is common across time, that is, a Senator’s policy 
preference “common space” score is held constant across time and is the 
same for all periods.258  Subsequently, Poole extended this approach to de-
rive common space scores for the policy preferences of Presidents since Ei-
senhower.259  Extending the Poole-Rosenthal approach into the realm of 
judicial behavior, Giles, Hettinger, and Peppers assigned common space 
scores to judges by the following method: 

The present study uses the first dimension common space scores to measure 
the ideological preferences of the appointing president and relevant senators.  
Scores on this dimension are scaled from –1 for most liberal to +1 for most 
conservative.  Absent senatorial courtesy the measure of senatorial preferences 
is assigned a value of zero.  If senatorial courtesy is operative and there are 
two senators of the president’s party in a state, senatorial preferences are 
measured as the mean of the common space scores of the senators.260 

Thus, in the absence of senatorial courtesy, the judge is assigned the 
common space score of the appointing President.  When senatorial courtesy 
is in play, then the Senator’s common space score is substituted for the 
President’s.261 

C. Comparing Common Space Scores and Party-of-Appointing-President 
Variables in the Study of Religious Freedom Cases 

An evaluation of a prior body of scholarly work often is best conducted 
by a researcher who follows-up with related research of his or her own, 
rather than as a detached and removed exercise in general criticism.  Those 
who actually engage in research on the same or a related topic may be best 
situated to fully understand and intelligently evaluate what has gone before.  
It is easy—dangerously and misleadingly so—to pick holes at a prior study 
in the abstract and without engagement, that is, without getting one’s hands 
dirty by seeking to replicate or improve upon that study in action.  We are 
more likely to learn from what prior researchers have done when we choose 
to listen and to listen actively. 

Once one is committed to conducting research in an area related to an-
other scholar’s prior work, then in the course of grappling with the same 
problems, carefully reviewing the raw data, struggling to devise proper 
measures, etc., that scholar may well find that the prior research makes 
more sense than one initially thought and is better justified than one initially 
realized.  The later researcher frequently may find that the earlier researcher 
 

258  Id. 
259  Poole, supra note 239. 
260  Giles et al., Picking Federal Judges, supra note 237, at 631 & n.15 (describing method and ac-

knowledging “[i]n some states with two senators of the president’s party, the senators rotate the ap-
pointments, and thus “[t]o the extent that this occurs frequently and the preferences of the two senators 
are widely disparate, use of the mean will introduce error”). 

261  Giles et al., Measuring the Preferences of Federal Judges, supra note 237, at 4. 
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played wisely with the cards that the real and chaotic world had dealt him or 
her.  Moreover, when evaluating a new mathematical construct as a poten-
tial innovation in research methodology, the acid test is “a careful compari-
son of the new measure with prior evidence.”262 

Accordingly, in our study of religious freedom decisions summarized 
earlier in this Article,263 we included common space scores for each of the 
federal judges in our database,264 as an alternative measure of judge prefer-
ences to that of party-of-appointing-president.  We are indebted to Professor 
Micheal Giles for generously providing us with the common space scores 
that he and his colleagues had derived for federal court of appeals judges, as 
well as common space scores for Presidents and Senators through 1994 (for 
which he in turn expressed appreciation to Professor Keith Poole as the 
original source of the data) that allowed us to derive common space scores 
consistent with the Giles-Hettinger-Peppers formula for the federal district 
court judges in our study. 

For purposes of implementing an ideological preference score for 
judges that is calculated on a liberal-conservative dichotomy, we must pos-
tulate an ideological dimension to the dependent variables in our study as 
well, if any emerging correlation is to be meaningful.  The dependent vari-
ables for our religious freedom models can be labeled as liberal and conser-
vative according to customary if admittedly crude and not invariably correct 
understandings.  Thus, a ruling in favor of the claimant in a Free Exercise 
claim case could be characterized as a liberal ruling; likewise, a ruling in 
favor of a challenge to governmental conduct as a violation of the Estab-
lishment Clause could be labeled a liberal ruling. 

The close relationship between party-of-appointing-president and the 
alternative common space ideology score is confirmed by our study.  In 
both of the instances in which the party-of-appointing-president variable 
was significant, so was the common space variable.265  And in both in-
stances those variables pointed in the same direction.  In the subset of cases 
for Free Exercise/Accommodation arising in the educational context, Re-
 

262  Epstein & King, supra note 1, at 90. 
263  See supra Part II.C. 
264  For the court of appeals and district court judges included in our study, we replicated what 

Giles, Hettinger, and Peppers had done in deriving common space scores for the court of appeals judges 
in their study, with one exception.  They chose to exclude from their study those few judges who were 
not members of the political party of the appointing president.  Giles et al., Picking Federal Judges, su-
pra note 237, at 630 & n.10.  In fact, very few judges are appointed, especially to the court of appeals, 
who do not share the party of the appointing President.  SONGER ET AL., supra note 164, at 32.  On the 
assumption that senatorial courtesy is no less in play in the context of cross-party appointments (indeed, 
when a Senator recommends a judicial nominee of a different party, we would postulate that individual 
is even more likely to reflect the particular policy preferences of that Senator in contrast with that of the 
President), we have not excluded such judges and have made no attempt to identify the personal political 
party affiliation of judges. 

265  These two instances, and a suggested explanation for why partisan or ideology measures were 
significant on these two subsets of cases, are discussed in Part II.C. 



99:743  (2005) Judges and Ideology 

 789 

publican appointed judges were significantly more likely (at the 99% prob-
ability level) to uphold such claims, as were judges rated as more conserva-
tive on the common space measure (at the 95% probability level).  Under 
the Establishment model, both Republican-appointed judges (at the 95% 
probability level) and more conservative judges on the common space 
measure (at the 99% probability level) were significantly less likely to up-
hold claims by those challenging governmental recognition of religion un-
der the Establishment Clause. 

In comparing the explanatory power of these alternative measurements 
of ideology, we must begin by observing that both measures are tightly 
bound together, that the differences, thus, are at the margins, and that both 
appear to be successful embodiments of ideological difference on a conser-
vative/liberal dichotomy.  In terms of confidence level, the probability level 
for party-of-appointing-president was higher in one aspect of our study, 
while the common space score measure yielded a higher probability level 
on the other.  We also analyzed which variable model provided a better fit 
for our study, that is, provided a better explanation of the variation in the re-
ligious freedom decision outcomes for those two discrete areas in which 
ideology proved a significant influence.  For each instance where ideologi-
cal variables were significant, we compared the model’s explanatory power 
(in terms of goodness of the fit for that model and how well the particular 
variable set model predicted the outcome) through alternative regression 
runs, one in which the party-of-appointing-president variable was included 
and the other which involved the same set of variables but with substitution 
of the common space score variable.  In the Establishment model (Table 6), 
the model including the common space score variable was superior, but 
however measured, the difference was only about 1% in model explanatory 
power.266  However, in the subset of the Free Exercise/Accommodation 
model focused upon educational cases, we found the opposite, with the 
model including the party-of-appointing-president variable better fitting the 
data or better predicting the outcome in most statistical tests, but only by a 
difference of about 2%.267 

In sum, we find within the particular context of religious liberty cases 
that these competing measures of the presumptive ideology of judges are 
largely interchangeable.  Based solely upon this study, a researcher con-

 
266  Results for the pseudo R Square, Cox & Snell R Square, and the Nagelkerke R Square test sta-

tistics favor the CS-SCORE over the PARTY measure of ideology (.19 versus .18; .207 versus .199; and 
.278 versus .267, respectively).  As reported in Table 6, the prediction power of the common space score 
model was 71.0% and that of the party-of-appointing-president model was 69.6%. 

267  The Cox & Snell R Square and the Nagelkerke R Square test statistics favor the PARTY over 
the CS-SCORE measure of ideology (.293 versus .276; and .407 versus .384, respectively).  Although 
not reported by table (the results are available from the Authors), the prediction power of the party-of-
appointing-president model here was 79.8% and that of the common space score model was 77.1%.  
However, the results for the pseudo R Square test statistic favored the CS-SCORE over PARTY by .31 
versus .26.  Again, all of these measures are tightly grouped together. 
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ducting an empirical study of judicial behavior appropriately could select 
either or both measures as legitimate in a model set of variables.  Further 
exploration plainly is merited and, as the evidence accumulates through fu-
ture studies added to the initial Giles-Hettinger-Peppers contributions, one 
or the other measure (or something yet to be developed) may be borne out 
as clearly superior.  Moreover, when a study focuses upon “ideological dis-
tance” between judges, such as the extent of attitudinal divergence between 
the author of the majority opinion and the author of a dissenting opinion, 
the common space score method plots ideology along a continuum and thus 
lends itself well to such comparisons, while the dichotomous party-of-
appointing-president variable is too rigid for easy application to that pur-
pose.268  In our view, even taking into account the split-decision rendered by 
our study, the common space score has been further validated as a measure 
of ideology.269  As appropriate and when appropriate data is available, we 
intend in our own future empirical studies of judicial behavior to continue 
to explore the strength of the common space score variable, along with the 
traditional party-of-appointing-president variable.270 

 
268  See, e.g., Virginia A. Hettinger, Stefanie A. Lindquist & Wendy L. Martinek, Comparing Atti-

tudinal and Strategic Accounts of Dissenting Behavior on the U.S. Courts of Appeals, 48 AM. J. POL. 
SCI. 123, 129, 131 (2004) (measuring ideological divergence for federal appellate court judges through 
the Giles-Hettinger-Peppers common space approach in finding that the degree of ideological distance 
between a judge and the majority opinion writer is correlated with the likelihood the judge will author a 
dissent); Virginia A. Hettinger, Stefanie A. Lindquist & Wendy L. Martinek, Acclimation Effects and 
Separate Opinion Writing in the U.S. Courts of Appeals, 84 SOC. SCI. Q. 792, 801, 805 (2003) (measur-
ing ideological divergence by the Giles-Hettinger-Peppers common space approach in finding that the 
likelihood a federal appellate judge will author a dissent or concurrence increases with ideological dis-
tance from the majority opinion writer). 

269  Our study also successfully extends the Giles-Hettinger-Peppers approach beyond court of ap-
peals judges to district court judges, as both were included in our study, and thus validates this common 
space score measure in the context of that set of lower federal court judges.  For use of a similar ap-
proach with district court judges, see also Johnson & Songer, supra note 237. 

270  Subsequent to the completion of the study reported in this Article, another study measured ide-
ology of federal court of appeals judges in a manner that the authors described as “strictly comparable to 
Poole’s common-space W-NOMINATE scores.”  Robert W. Howard & David C. Nixon, Local Control 
of the Bureaucracy:  Federal Appeals Courts, Ideology, and the Internal Revenue Service, 13 WASH. U. 
J.L. & POL’Y 233, 249 (2003).  Beginning with the sample of federal judges who had also served in 
Congress, Professors Robert W. Howard and David C. Nixon constructed a predictive model from 
which they derived a formula to calculate the ideological variable for each judge, which equation in-
cluded such factors as the judge’s own party, the appointing president’s party, the existence of a unified 
government at the time of the appointment, whether the appointment was made during wartime, and the 
ideology of the pertinent state.  Id. at 249–50 & n.74.  In their study, the authors found a statistically 
significant and “positive association between higher economic liberalism and support for the IRS” in tax 
cases involving business and, “conversely, the lower the economic liberalism score of a judge, the more 
likely it is that that judge will support a business over the IRS.”  Id. at 251.  Future comparative studies 
on ideological measures might profitably include the Howard-Nixon scores, which are somewhat more 
individuated by judge, but which still are not individualized in the sense of accumulating data on each 
judge’s expressed or evidenced ideological preferences.  On the lack of individualization in ideological 
scores for lower court federal judges, see also infra note 277 and accompanying text. 
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D. Thoughts on Innovation and Progress in Methods and Measures of 
Empirical Research 

Those of us who are engaged in empirical research must have faith in 
the real possibility of progress in knowledge or we would not have chosen 
this scholarly venture.  A belief in the possibility of advancement of knowl-
edge necessarily is related to a commitment to the improvement of the qual-
ity of empirical research.  If we do believe in progress, that obviously will 
include not only new knowledge that flows from the reported findings of 
empirical studies but also an appreciation of refinements in the methodol-
ogy of empirical research.  Appropriate scholarly humility however obliges 
us to anticipate that many new methods will, in the end, prove not to be true 
improvements.  And even those advances that are verified and become es-
tablished generally build upon and depend upon prior work.  As one of us 
has written previously, “[i]n most instances advancements in knowledge 
creep incrementally, and often, in painstakingly slow fashion.”271 

If one aspires to progress, one must be familiar with prior research, so 
as to take what has been done before and improve upon it.  To say that one 
has constructed a better means of measuring an aspect of human behavior 
than was available to or implemented in past research is emphatically not to 
say that those past studies were wrong in some sense or that prior research-
ers had violated rules of empirical research.  Rather, it is to say that learning 
is at play.  As Richard Revesz aptly says, “[t]he fact that the prior literature 
made one choice that could be improved upon does not mean that every-
thing in that literature must be disregarded.  In this area, as in practically all 
fields of knowledge, advances are generally cumulative.”272 

By appreciating what has been done before as an essential foundation 
for progress, the subsequent movement of the study of a matter to the next 
stage is not an indictment or rejection of past contributions.  Rather, in the 
most meaningful sense, it constitutes a further affirmation of prior work. If 
a researcher is moved to search for a better means by which to appraise hu-
man attitudes or gauge human behavior after reviewing prior scholarship on 
a subject, then that earlier work has served the purpose of inspiring further 
learning and providing a platform for building into the future. 

If empirical research is to be done by legal scholars at all, then of 
course it should be done right.  But what is “right”?  As usual, the devil is in 
the details.  We do not believe that this goal is best achieved by legislating 
absolute rules for which scholars are to be excommunicated for transgress-
ing.  Perfection may be an ideal, but in the real world of messy and complex 
human interrelationships and finite resources for study, perfection cannot be 
realized.273  Envisioning perfect rules as an aspiration may be a worthwhile 
 

271  Heise, supra note 1, at 834. 
272  Revesz, supra note 37, at 824. 
273  See Epstein & King, supra note 228, at 207 (acknowledging that “perfectionism in methods at 

the expense of other goals is both inappropriate and unnecessary”). 
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commencement to research.  That is, we might begin a particular research 
project or develop a particular measure of human behavior by imagining 
what could be done if access to information were without obstacle, if classi-
fication could be accomplished without ambiguity, and if resources were in-
finite.  But one cannot use the standard of perfection to evaluate scholarly 
work that has been completed.  No study could survive a scrutiny that de-
mands absolute perfection, in methodology or in expression of the results.274 

For these reasons, it is a mistake, in our judgment, to speak too easily 
and too absolutely of rules that should govern legal empirical research.  
While certain fundamentals—the basics of introductory statistics, for exam-
ple—may properly be so denominated, we suggest that the methodological 
discussion is better advanced by thinking of most of these suggested “rules” 
as guidelines or standards, that is, aspirations toward which one always 
strives but some of which cannot be executed in a particular study and none 
of which can be perfectly realized in any study.275  Indeed, as Lee Epstein 
and Gary King note, all knowledge and inference in research inevitably 
contains a greater or lesser element of uncertainty.276  We would add that 
such uncertainty applies not only to the inferences drawn from any study 
but also to assertions regarding proper methodology. 

We are not suggesting that scholars whose studies fall short of perfec-
tion—in other words, all of us all of the time—should not acknowledge the 
limitations on a particular study, draw conclusions with appropriate hesita-
tion, and quantify if possible the degree of uncertainty.  Weaknesses in 
measurement, even when unavoidable, necessarily weaken our confidence 
in the results.  The answer is neither to forgo the study while waiting in vain 
for the day when perfection can be attained nor to conduct the study and 
announce the results as final and infallible.  Empirical scholars are used to, 
and comfortable with, a large degree of uncertainty and ambiguity.  But we 
need to candidly acknowledge that uncertainty and ambiguity, especially for 
readers outside of the empirical fraternity who may not appreciate the in-
herent limitations and attendant qualifications that must accompany any 
study, and some more than others. 

In sum, this enterprise of methodological improvement best proceeds 
as part of a dialogue and debate among scholars about methods and inter-
pretation, that is, as part of the ordinary academic interchange, rather than 
as prosecution of formal violations of strict rules to be objectively enforced 

 
274  Cross et al., supra note 12, at 151 (cautioning that the “rules of inference” offered by Epstein 

and King “are aspirational, and very few studies in any field are clearly in compliance with all of those 
rules”). 

275  In emphasizing this point, we may be touching upon one of those areas in which people in dif-
ferent disciplines use language differently.  A legal academic likely will view the word “rule,” as having 
a relatively objective, formal, and unqualifiedly mandatory direction.  By contrast, the word “guideline” 
or even the word “standard,” which may suggest some more appropriate formality, convey a sense of 
importance but without ignoring the need for flexibility when necessary in a particular case. 

276  Epstein & King, supra note 1, at 37. 
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by the empirical police.  We should work together as a community to de-
velop guidelines that are more or less flexible depending upon the subject 
of study and the real-world considerations of available information, re-
sources and time, etc. 

Finally, the academic discussion regarding empirical methods brings us 
back full-circle to the public debate about the policy and political implica-
tions of judicial decisionmaking studies.  As highlighted by the methodo-
logical debate regarding the more appropriate or efficient measure of 
ideology, neither the party-of-appointing-president variable nor the com-
mon space score discussed in this Article277 are truly individualized meas-
ures of a judge’s policy preferences.  Both project upon each judge a 
mathematical construct derived from the preferences of others, whether 
party, President, or Senator.  Neither involves an evaluation of the individ-
ual jurist’s distinctive attitudes based upon his or her own statements, writ-
ings, public acts, interest group affiliations, etc.  Given the obstacles to 
scholars in conducting a thorough background investigation of each of the 
hundreds of individuals sitting on the federal bench, and then translating 
that information objectively into a statistical code that can be applied across 
cohorts of judges, empirical researchers by necessity must use one or an-
other proxy for ideology, whether those examined in this Article or others 
yet to be developed or refined. 

By contrast, the members of the Senate considering judicial nomina-
tions have no such excuse and are subject to no such limitations, as they 
have the unique opportunity and special access through background investi-
gations and testimony at hearings to consider not mere proxies used in ag-
gregate studies but rather to evaluate the whole person in a singular and 
non-quantitative manner.278  Once again, the inherent limitations of empiri-
cal research are properly revealed, meaning that the participants in the judi-
cial confirmation process must exercise political—not scientific—judgment 
as to the appropriate role of ideology in the selection of federal judges. 

IV. CONCLUSION 
Does ideology matter in the selection and decisionmaking of federal 

judges?  Unquestionably.  The expanding literature of empirical research on 
the subject, including our own, makes it starkly clear that the partisan or po-
litical dimension is, among others, an inescapable element in understanding 
judicial behavior.  But, at least at the lower federal court level, ideology ex-

 
277  See supra Parts III.B and III.C. 
278  Cf. Michael J. Gerhardt, Attitudes About Attitudes, 101 MICH. L. REV. 1733, 1749 (2003) (re-

viewing JEFFREY A. SEGAL & HAROLD J. SPAETH, THE SUPREME COURT AND THE ATTITUDINAL MODEL 
REVISITED (2002)) (stating that the “major problem” with the attitudinal model as applied to the Su-
preme Court lies in the “objectification of subjective preferences and phenomena,” given that many 
“factors are subjective, including the characterization of a justice’s interpretive methodology or ideol-
ogy”). 
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plains only part of judicial behavior and tends to emerge in certain narrowly 
defined sets of cases in studies designed to tease out those marginal effects.  
Nor does refinement of the statistical measurement of ideology appear 
likely to revolutionize the empirical research process in a manner that will 
permit more confident conclusions.  The empirical evidence cannot justify 
elevating the assumed ideological or partisan affiliations of judges above 
such traditional measures of judicial temperament as legal experience, qual-
ity of legal reasoning, respect for other actors in the legal process, and in-
tegrity.   

When an independent variable, such as a particular mathematical con-
struct that assigns an ideological value to judges, is found to be “signifi-
cant” in a statistical sense in an empirical study, it means that its influence 
upon the dependent variable appears to be real and is not likely a product of 
mere random chance.  But a finding that an independent variable is signifi-
cant at a certain probability level does not necessarily mean that this vari-
able standing alone explains more than a part of the variation on the 
dependent variable.  Indeed, in our own study, which is consistent with that 
of others, ideology however measured accounted for only a relatively small 
percentage of the difference, even in those few instances in which ideology 
emerged as significant at all.  Moreover, while statistical analysis may iden-
tify a factor worthy of further study, it is a mistake to extrapolate therefrom 
to the assumption that a powerful causal relationship has been established.  
That a particular variable is found to be statistically significant when exam-
ining a large set of judges and decisions does not automatically suggest a 
cause-and-effect relationship but instead requires an element of interpreta-
tion. 

Importantly, no empirical study based upon an appropriately large 
sample size can be used to predict with certainty that any individual judge 
with particular characteristics will rule in a predetermined way in any spe-
cific case.  Studies, such as ours, identify general tendencies, not individual 
determinants.  When considering the nomination of an individual court 
nominee, empirical studies cease to be informative and cannot assist in the 
holistic evaluation of the unique person and his or her qualifications, ex-
periences, and attitudes. 

Thus, the inescapably political decision to decide whether to support or 
oppose a particular nominee to the federal bench cannot be covered with a 
scientific cloak through citation to empirical legal research.  What we have 
learned through empirical study of judging does not yet, and almost cer-
tainly never will, permit us to ignore the individuality of each actual and 
potential jurist. 
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APPENDIX:  REGRESSION TABLES 
 

TABLE 1:  REGRESSION ANALYSIS OF PRO-RELIGION MODEL 
[PRO-REL=1] 

 
 Party-of-

Appointing-President 
Common Space 

Score 
Judge Religion:   
 Catholic .27 (.15) .29 (.15) 
 Baptist .38 (.24) .39 (.24) 
 Other Christian .24 (.21) .26 (.21) 
 Jewish .28 (.19) .30 (.20) 
 Other .03 (.34) .04 (.34) 
 None -.20 (.27) -.20 (.27) 
Judge Sex and Race:   
 Sex -.02 (.23) .01 (.23) 
 African-American .03 (.26) .05 (.26) 
 Asian- Latino -.09 (.39) -.10 (.39) 
Judge Ideology or  
Attitude: 

  

 CS-Score --- .19 (.20) 
 Party .07 (.13) --- 
 ABA-Above Qualified .00 (.13) .01 (.13) 
 ABA-Below Qualified -.09 (.21) -.10 (.21) 
 Seniority .00 (.00) .00 (.00) 
Judge Education:   
 College Prestige .00 (.01) .00 (.00) 
 Elite Law School .14 (.13) .15 (.13) 
Judge Employ. Bkg:   
 Military -.21 (.13) -.20 (.13) 
 Government .13 (.12) .13 (.12) 
 State or Local Judge -.02 (.13) -.02 (.13) 
Community 
Demographics: 

  

 Catholic-% -.00 (.01) -.00 (.01) 
 Jewish-% .01 (.02) .01 (.01) 
 Adherence Rate .01 (.01) .01 (.01) 
 Religious Homogeneity -.01 (.01) -.01 (.01) 
          (constant) -.93 (.60) -.93 (.58) 
          % predicted 60.3 60.4 
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          pseudo R2 .01 .01 
          N 1484 1484 

NOTES: * p < .05; ** p < .01. 
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TABLE 2: REGRESSION ANALYSIS OF ANTI-POLITICAL MODEL 
[ANTI-POL=1] 

 
 Party-of-

Appointing-President 
Common Space 

Score 

Judge Religion:   
 Catholic .21 (.16) .20 (.16) 
 Baptist .35 (.25) .35 (.25) 
 Other Christian .60** (.21) .58** (.21) 
 Jewish .73** (.20) .72** (.20) 
 Other .32 (.35) .31 (.35) 
 None .39 (.27) .39 (.27) 
Judge Sex and Race:   
 Sex -.18 (.24) -.19 (.24) 
 African-American .03 (.26) .03 (.26) 
 Asian- Latino .68 (.38) .71 (.38) 
Judge Ideology or  
Attitude: 

  

 CS-Score --- -.26 (.20) 
 Party -.15 (.14) --- 
 ABA-Above Qualified .12 (.14) .12 (.14) 
 ABA- Below Qualified .16 (.22) .18 (.22) 
 Seniority .00* (.00) .00* (.00) 
Judge Education:   
 College Prestige -.01 (.01) -.01 (.01) 
 Elite Law School .27 (.14) .26 (.14) 
Judge Employ. Bkg:   
 Military -.14 (.13) -.15 (.13) 
 Government .04 (.12) .04 (.12) 
 State or Local Judge -.18 (.13) -.17 (.13) 
Community 
Demographics: 

  

 Catholic-% -.00 (.01) -.01 (.01) 
 Jewish-% .03* (.02) .03 (.02) 
 Adherence Rate .03** (.01) .03** (.01) 
 Religious Homogeneity -.01 (.01) -.01 (.01) 

(constant) -1.23* (.63) -1.32* (.60) 
% predicted 64.5 64.8 
pseudo R2 .01 .01 
N 1484 1484 

 NOTES: * p < .05; ** p < .01. 
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TABLE 3:  REGRESSION ANALYSIS OF JUDICIAL RESTRAINT MODEL 
[JUD-REST=1] 

 
 Party-of-

Appointing-President 
Common Space 

Score 

Judge Religion:   
 Catholic -.21 (.16) -.20 (.16) 
 Baptist -.35 (.25) -.35 (.25) 
 Other Christian -.60** (.21) -.58** (.21) 
 Jewish -.73** (.20) -.72** (.20) 
 Other -.32 (.35) -.31 (.35) 
 None -.39 (.27) -.39 (.27) 
Judge Sex and Race:   
 Sex .18 (.24) .19 (.24) 
 African-American -.03 (.26) -.03 (.26) 
 Asian/Latino -.68 (.38) -.71 (.38) 
Judge Ideology or  
Attitude: 

  

 CS-Score --- .26 (.20) 
 Party .15 (.14) --- 
 ABA-Above Qualified -.12 (.14) -.12 (.14) 
 ABA- Below Qualified -.16 (.22) -.18 (.22) 
 Seniority -.00* (.00) -.00* (.00) 
Judge Education:   
 College Prestige .01 (.01) .01 (.01) 
 Elite Law School -.27 (.14) -.26 (.14) 
Judge Employ. Bkg:   
 Military .14 (.13) .15 (.13) 
 Government -.04 (.12) -.04 (.12) 
 State or Local Judge .18 (.13) .17 (.13) 
Community 
Demographics: 

  

 Catholic-% .00 (.01) .01 (.01) 
 Jewish-% -.03* (.02) -.03 (.02) 
 Adherence Rate -.03 ** (.01) -.03 ** (.01) 
 Religious Homogeneity .01 (.01) .01 (.01) 

(constant) 1.23* (.63) 1.32* (.60) 
% predicted 64.5 64.8 
pseudo R2 .04 .04 
N 1484 1484 

 NOTES: * p < .05; ** p < .01. 
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TABLE 4: REGRESSION ANALYSIS OF PRO-SECULARIST MODEL 
[PRO-SEC=1] 

 
 Party-of-

Appointing-President 
Common Space 

Score 

Judge Religion:   
 Catholic -.27 (.15) -.29 (.15) 
 Baptist -.38 (.24) -.39 (.24) 
 Other Christian -.24 (.21) -.26 (.21) 
 Jewish -.28 (.19) -.30 (.20) 
 Other -.03 (.34) -.04 (.34) 
 None .20 (.27) .20 (.27) 
Judge Sex and Race:   
 Sex -.02 (.23) -.01 (.23) 
 African-American -.03 (.26) -.05 (.26) 
 Asian-Latino .09 (.39) .10 (.39) 
Judge Ideology or  
Attitude: 

  

 CS-Score --- -.19 (.20) 
 Party -.07 (.13) --- 
 ABA-Above Qualified -.00 (.13) -.01 (.13) 
 ABA- Below Qualified .09 (.21) .10 (.21) 
 Seniority -.00 (.00) -.00 (.00) 
Judge Education:   
 College Prestige .00 (.01) .00 (.01) 
 Elite Law School -.14 (.13) -.15 (.13) 
Judge Employ. Bkg:   
 Military .21 (.13) .20 (.13) 
 Government -.13 (.12) -.13 (.12) 
 State or Local Judge .02 (.13) .02 (.13) 
Community 
Demographics: 

  

 Catholic-% .00 (.01) .00 (.01) 
 Jewish-% -.01 (.02) -.01 (.01) 
 Adherence Rate -.01 (.01) -.01 (.01) 
 Religious Homogeneity .01 (.01) .01 (.01) 
          (constant) .93 (.60) .93 (.58) 
          % predicted 60.3 60.4 
          pseudo R2 .01 .01 
          N 1484 1484 

NOTES: * p < .05; ** p < .01. 
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TABLE 5:  REGRESSION ANALYSIS OF FREE EXERCISE/ACCOMMODATION 
DECISIONS 
[FE-OUTC=1] 

 
 Party-of-

Appointing-President 
Common Space 

Score 

Case Type:   
 Regulation -.18 (.31) -.18 (.31) 
 Private Education -.19 (.44) -.20 (.44) 
 Public Education .10 (.33) .10 (.33) 
 Expression 1.35** (.32) 1.35** (.32) 
 Tax -2.65* (1.05) -2.65* (1.05) 
 Prisoner .39 (.25) .39 (.25) 
 Employment (Gov.) -.66 (.35) -.66 (.35) 
 Criminal -1.90** (.64) -1.90** (.64) 
Claimant Religion:   
 Catholic -1.01** (.35) -1.00** (.35) 
 Baptist -1.69* (.77) -1.68* (.77) 
 Jewish .22 (.36) .22 (.36) 
 Orthodox Jewish -.56 (.32) -.56 (.32) 
 Muslim -.35 (.26) -.35 (.26) 
 Native American .02 (.32) .01 (.32) 
 Other .12 (.23) .13 (.24) 
Religious Correlation 
Betw. Judge & Claimant 

  

 Religious Correlation .01 (.40) .02 (.40) 
Supreme Court Precedent:   
Post-Smith .39* (.16) .40* (.16) 
Judge Religion:   
 Catholic .37 (.21) .36 (.21) 
 Baptist .41 (.35) .40 (.35) 
 Other Christian .74** (.27) .73** (.28) 
 Jewish .73** (.27) .71** (.27) 
 Other .37 (.42) .36 (.42) 
 None .19 (.36) .19 (.36) 
Judge Sex and Race:   
 Sex -.20 (.30) -.22 (.30) 
 African-American .14 (.34) .11 (.34) 
 Asian-Latino .93 (.56) .92 (.56) 
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Table 5:  Free Exercise/Accommodation Decisions (con’t.) 

Judge Ideology or  
Attitude: 

  

 CS-Score --- -.13 (.28) 
 Party -.02 (.19) --- 
 ABA-Above Qualified .05 (.18) .05 (.18) 
 ABA- Below Qualified .01 (.30) .01 (.30) 
 Seniority .00 (.00) .00 (.00) 
Judge Education:   
 College Prestige -.01 (.01) -.01 (.01) 
 Elite Law School .31 (.19) .30 (.19) 
Judge Employ. Bkg:   
 Military -.30 (.18) -.30 (.18) 
 Government .10 (.16) .10 (.16) 
 State or Local Judge -.34 (.18) -.33 (.18) 
Community 
Demographics: 

  

 Catholic-% -.00 (.01) -.00 (.01) 
 Jewish-% .03 (.02) .03 (.02) 
 Adherence Rate .02* (.01) .02* (.01) 
 Religious Homogeneity -.01 (.01) -.01 (.01) 
          (constant) -1.40 (.86) -1.38 (.84) 
          % predicted 66.5 66.5 
          pseudo R2 .14 .14 
          N 969 969 

 NOTES: * p < .05; ** p < .01. 
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TABLE 6:  REGRESSION ANALYSIS OF ESTABLISHMENT DECISIONS 
[EC-OUTCM=1] 

 
 Party-of-

Appointing-President 
Set 

Common Space 
Score Set 

Case Type:   
 Religious Meetings .72 (.63) .67 (.63) 
 Private Education -.31 (.64) -.28 (.65) 
 Public Education .94* (.38) 1.05** (.39) 
 Religious Symbols 1.22** (.38) 1.22** (.39) 
Judge Religion:   
 Catholic -.64 (.44) -.77 (.45) 
 Baptist -.48 (.61) -.40 (.61) 
 Other Christian .97 (.58) .87 (.59) 
 Jewish 1.08* (.54) 1.01 (.54) 
 Other .78 (1.02) .74 (1.01) 
 None 1.39 (.78) 1.34 (.78) 
Judge Sex and Race:   
 Sex -.64 (.66) -.69 (.67) 
 African-American -.11 (.73) -.18 (.74) 
 Asian-Latino 2.07* (1.05) 2.31* (1.07) 
Judge Ideology or Attitude:   
 CS-Score --- -1.39** (.50) 
 Party -.78* (.34) --- 
 ABA-Above Qualified .26 (.35) .26 (.35) 
 ABA- Below Qualified .82 (.53) .92 (.54) 
 Seniority .00 (.00) .00 (.00) 
Judge Education:   
 College Prestige -.02 (.02) -.02 (.02) 
 Elite Law School .40 (.32) .41 (.32) 
Judge Employ. Bkg:   
 Military .41 (.35) .30 (.35) 
 Government -.44 (.32) -.39 (.32) 
 State or Local Judge -.40 (.32) -.38 (.32) 
Community 
Demographics: 

  

 Catholic-% -.01 (.01) -.01 (.01) 
 Jewish-% .08 (.05) .07 (.05) 
 Adherence Rate .03* (.02) .03* (.02) 
 Religious Homogeneity -.01 (.02) -.02 (.02) 
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          (constant) -1.42 (1.71) -1.52 (1.67) 
          % predicted 69.6 71.0 
          pseudo R2 .18 .19 
          N 286 286 

        NOTES:  * p < .05; ** p < .01. 
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