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JURISDICTIONAL STATEMENT 

The District Court properly exercised federal question jurisdiction under 28 

U.S.C. § 1331 over Plaintiff Barry Northcross Patterson’s civil rights action. 

On September 24, 2010, the District Court granted summary judgment to 

defendant Arizona prison officials, ER 2-9, and entered final judgment, ER 1.  On 

September 28, 2010, Patterson filed a notice of appeal, ER 74, which was timely 

under Federal Rule of Appellate Procedure 4(a)(1)(A). 

This Court has jurisdiction under 28 U.S.C. § 1291. 

 

ISSUES PRESENTED FOR REVIEW 

1. Whether the District Court erred by dismissing a pro se prisoner’s 

claims of religious discrimination and retaliation for exercise of First Amendment 

rights: 

 when the prisoner had repeatedly filed administrative grievances for 

specific episodes constituting an ongoing pattern of abuse that he 

explicitly described as religious discrimination and retribution; and 

 when the prisoner expressly asserted discrimination and retaliation with 

supporting factual allegations in his amended complaint; and 

 when the prisoner presented ample evidence creating a genuine dispute 

of material fact through his verified amended complaint and other 
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declarations under penalty of perjury that he had been targeted for 

discipline in sharing food based on his religious identity, coerced to 

celebrate a religious holiday in a racially segregated setting with persons 

not of his faith, and had been the subject of denigrating comments by a 

correctional officer that he was “going to hell.” 

2. Whether the District Court erred in granting summary judgment for 

prison officials against a pro se prisoner’s free exercise of religion claim when the 

prisoner presented evidence that, viewed in the light most favorable to him, 

showed that the prison had imposed substantial burdens on his religious practice by 

disciplining him for evangelizing acts of sharing food with other inmates and by 

repeatedly directing him to celebrate a religious holiday in a racially segregated 

setting; and, when the District Court failed to apply the strict standards of the 

Religious Land Use and Institutionalized Persons Act to evaluate whether the 

prison’s constraints were justified by a compelling interest and were the least 

restrictive means possible. 

3. a. Whether the District Court erred in its screening order dismissal 

by ruling that a pro se prisoner did not state a claim under the Eighth Amendment 

when the prisoner alleged that he suffers from a dangerous chronic disease that was 

concealed from him by prison officials and that essential nutrients were removed 
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from his diet causing the very health condition that prison officials later attempted 

to conceal. 

 b.  Whether the District Court erred in dismissing, for failure to 

exhaust administrative remedies, a pro se prisoner’s Eighth Amendment claim 

against a correctional officer who required him to exercise without removing 

warm-up clothing, which would risk his health by over-heating, when the prison 

had been placed on notice of the prisoner’s health concerns at the first stage of the 

prison grievance process. 

4. Whether prison officials may invoke qualified immunity when a pro 

se prisoner seeks injunctive relief, as well as damages, and when the law is clearly 

established that prison officials may not intentionally discriminate or retaliate 

against a prisoner on the basis of religious identity or practice, may not impose 

substantial burdens on free exercise of religion without a compelling interest that is 

the least restrictive means possible, may not ignore a prisoner’s serious health 

problem, and must provide a nutritionally appropriate diet to a prisoner. 

 

STATEMENT OF THE CASE 

Plaintiff-Appellant Barry Northcross Patterson, an inmate in the custody of 

the Arizona Department of Corrections (ADOC), filed this suit in the District of 

Arizona, with an initial complaint on September 26, 2007, ER 536-552, and an 

Case: 10-17175     10/26/2012          ID: 8378879     DktEntry: 39     Page: 14 of 81



4 

amended complaint on December 11, 2007, ER 516-535.  Patterson sought redress 

for religious discrimination, retaliation for exercise of First Amendment rights, 

denial of his rights to free exercise of religion, and deliberate indifference to his 

health and medical needs in violation of the Eighth Amendment.  ER 516-535. 

On March 11, 2008, the District Court dismissed Patterson’s medical 

indifference claims and his religious liberty claims against certain defendants by a 

screening order.  ER 34-44. 

In response to defendants’ motion to dismiss for failure to exhaust 

administrative remedies, on January 14, 2010, the District Court found that 

Patterson had adequately pursued multiple grievances for religious free exercise or 

should be excused because of the failure of the ADOC to properly process those 

grievances.  ER 19-27.  The court ruled, however, that Patterson’s grievances did 

not sufficiently notify the ADOC of his claim of religious discrimination, and that 

the grievance process had not been exhausted for an episode involving defendant 

Mulwane.  ER 19-27.  The District Court dismissed the health risk claim against 

defendant Young on the ground that Patterson’s grievance had not sufficiently 

raised the issue of exposure to serious harm.  ER 17-19. 

On March 15, 2010, the District Court dismissed the claim against defendant 

Moore on res judicata and statute-of-limitations grounds.  ER 12. 
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On September 24, 2010, the District Court granted summary judgment to 

defendants on Patterson’s remaining free exercise claims, ruling that Patterson had 

not presented sufficient evidence of a substantial burden on his religious practice.  

ER 2-9.  On that same date, the District Court entered a final judgment.  ER 1. 

On September 28, 2010, Patterson filed a timely notice of appeal from the 

final judgment.  ER 74. 

On April 20, 2012, this Court issued an order stating that “the appointment 

of pro bono counsel in this appeal would benefit the court’s review.”  ER 72. 

On July 20, 2012, this Court entered an Order appointing pro bono counsel 

to represent Patterson on appeal.  ER 69-71.  This replacement opening brief is 

submitted pursuant to the Court’s Order. 
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STATEMENT OF FACTS 

Factual Background to Religious Liberty Claims
1
 

Barry Northcross Patterson, a prisoner in the custody of the Arizona 

Department of Corrections, is a Messianic Judist.  ER 75.  Pursuant to these 

beliefs, which Patterson bases on his study of the Bible and the life of Jesus Christ, 

he is motivated to share food with other inmates.  ER 75, 84.  For Patterson, 

manifesting his faith through the sharing of food is an act of evangelization.  ER 

84.  Patterson also has a strong aversion to eating a religiously significant meal in a 

racially segregated environment.  ER 528-529. 

 Patterson reports that food-sharing “occurs between inmates at every table, 

at every meal, and is generally ignored by staff.”  ER 76.  Nonetheless, Patterson 

complains that correctional officers Costello, Moore, Mulwane, and Riviotta 

selectively targeted him — based on his religious identity — for discipline, while 

                                           
1
 Patterson’s religious discrimination claims were dismissed by the 

District Court for a failure to adequately exhaust grievances, ER 19-27, and his 

religious free exercise claims were dismissed on summary judgment for failure to 

show a substantial burden on religious practice, ER 2-9.  Because this Court 

reviews those rulings de novo and because the evidence is to be reviewed in the 

light most favorable to the non-moving party at the summary judgment stage, this 

statement of facts related to Patterson’s religious liberty claims is based on 

Patterson’s verified amended complaint, ER 531-533; other declarations submitted 

under penalty of perjury, ER 75-97; 247-275; and the prison administrative record, 

see, e.g., ER 284, 299-302, 307-308, 319-321, 327-328.   

Case: 10-17175     10/26/2012          ID: 8378879     DktEntry: 39     Page: 17 of 81



7 

imposing no sanctions against other inmates involved.  ER 258-262, 264-265, 284, 

307, 531-532.  Defendants concede that only Patterson was disciplined, asserting 

that Patterson had been previously warned, while the other inmates involved in 

each episode had not received verbal warnings.  ER 119, 135-136.  In direct 

contravention, Patterson states that he did not receive such warnings.  ER 87-88.  

During Passover in 2006, because Patterson refused to celebrate the holiday 

in a racially segregated environment, he was forced on one occasion to throw his 

meal away.  ER 532-533.  For Patterson, eating a Passover meal in a racially 

segregated setting with traditional Jews would be “sacrilegious.”   ER 320.  Prior 

to Passover in 2007, Patterson sought to avoid another religiously unacceptable 

imposition by notifying prison officials that he desired to eat his Passover meal 

with the general populace.  ER 90, 533. 

Despite this, during Passover on April 3, 2007, correctional officers Wozny 

and Davis told Patterson that he had to eat with the traditional Jewish Passover 

group or forgo a meal altogether.  ER 90, 533.  Because he continued to believe 

that celebrating the holiday in this racially segregated setting would “desicrate [sic] 

his religious, spiritual, or moral beliefs,” Patterson again chose to go without food.  

ER 254.  Patterson grieved the matter to prison staff but obtained no relief.  ER 

319-321, 327-328, 533. 
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Correctional officers also have evidenced their animus toward Patterson’s 

faith by openly denigrating those beliefs.  ER 299-302.  For example, after 

Patterson explained the religious motivations for sharing food with other inmates, 

one correctional officer told him that he would “go[] to hell.”  ER 88, 299-302. 

Patterson asserts that antipathy toward his religious beliefs by various prison 

officials has led to a “pattern of deliberate religious abuse that has no basis in 

penological management.”  ER 533.  Patterson repeatedly complained in the prison 

administrative process that he was the subject of discriminatory and retributive 

actions by prison officials based on his religious identity and practice.  ER 256-

257, 284, 286, 307-308, 311, 533. 

Factual Background to Medical Indifference and Health Claims
2
 

 In 2005, the Arizona Department of Corrections (ADOC) modified 

Patterson’s kosher diet.  ER 525.  Acting through Pastoral Services Director 

Linderman and Dietician Morrison, the ADOC virtually eliminated iodine from the 

                                           
2
 Patterson’s medical indifference and inadequate diet claims were 

dismissed in a screening order pursuant to 28 U.S.C. § 1915A(a), ER 34-40, and 

his claim about being directed to exercise in heat without removing warm-up 

clothes was dismissed for failure to exhaust administrative remedies, ER 17-19.  

Accordingly, the statement of facts related to the Eighth Amendment claims is 

based on Patterson’s verified First Amended Complaint, ER 519-530, and the 

prison administrative record, see, e.g., ER 333-340.   
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kosher diet.  ER 525.  In early 2006, Patterson became concerned with the 

nutritional adequacy of his diet.  See ER 519.  He contacted his family to provide 

aid.  ER 519.  Although his family attempted to provide support, ADOC Director 

Schriro blocked these efforts.  ER 519. 

 Frustrated with his inability to obtain aid from his family, in December 2006 

Patterson requested vitamin supplements from the ADOC.  ER 522.  Patterson’s 

prison physician, Dr. Wohler, determined that vitamin supplements were not 

necessary.  ER 522.  In early 2007, the ADOC performed blood tests on Patterson.  

ER 522.  Based on these tests, Facility Health Administrators Greely and Brand 

each wrote a letter to Patterson, approved by Director Schriro, denying Patterson’s 

request for supplements.  ER 522-523. 

These letters did not inform Patterson of a key result from the blood tests:  

Patterson suffered from hypothyroidism, a serious hormone deficiency.  ER 522-

523.  Prison officials kept Patterson in the dark regarding his hypothyroidism for 

more than five months.  ER 522-525.   

After learning of his condition, Patterson repeatedly sought to supplement 

his diet with iodine and other vitamins.  ER 524-525.  He continued to request 

vitamin supplements.  ER 524-525.  Prison officials summarily denied these 

requests, to the continuing detriment of Patterson’s health.  ER 525.  Medicine was 

prescribed to Patterson to regulate his hormone levels, but by late 2007, Dr. 
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Wohler and Dr. Salzer refused to monitor Patterson’s hormone levels and stopped 

responding to his medical requests.  ER 525, 527. 

Patterson exercised by running on the prison track.  ER 528.  Because it was 

cold inside the prison, he wore warm-ups when he went out to run.  ER 528.  To 

avoid over-heating while exercising, Patterson would remove his warm-ups and 

leave them by the side of the track before starting his run.  ER 528. 

On April 1, 2007, correctional officer Young approached Patterson as he ran 

on the track.  ER 338.  Young informed Patterson that he was confiscating 

Patterson’s warm-ups and other belongings, because they were left unattended.  ER 

338.  That same day, Patterson submitted an “informal resolution” complaint, the 

first step in the prison system’s formal grievance process.  ER 338.  In addition to 

complaining about other aspects of Young’s conduct, Patterson referenced his 

history of epilepsy, nausea, and dizziness, and asked, “These shouldn’t be affected 

by running 6 or so miles in sweats - should they?”  ER 338.  Prison officials denied 

Patterson’s grievance,
3
 and Young kept pressuring Patterson to wear his warm-ups 

while running.  ER 528-530. 

 

                                           
3
  Upon receiving a negative response to his informal resolution 

complaint, Patterson appealed through the remaining three steps of the ADOC’s 

grievance process.  ER 333-340. 
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SUMMARY OF THE ARGUMENT 

“There is no iron curtain drawn between the Constitution and the prisons of 

this country.”  Wolff v. McDonnell, 418 U.S. 539, 555-556 (1974).  Although 

deprived of certain freedoms by a criminal conviction, a prison inmate is entitled to 

be treated with human dignity, to practice his religion without undue burden, to be 

free from deliberate indignities and discrimination based on his religious identity 

and practice, and to be given medical treatment for serious health conditions and 

proper nutrition to maintain his health.  See generally Bell v. Wolfish, 441 U.S. 

520, 545 (1979); Cruz v. Beto, 405 U.S. 319, 322 (1972); Farmer v. Brennan, 511 

U.S. 825, 832 (1994). 

A. 

Over many years, Arizona prison inmate Barry Northcross Patterson has 

been subjected to discriminatory treatment, denigration, retaliation, and discipline 

because of his religious identity and practice as a Messianic Jew.  He has been 

regularly disciplined by prison authorities for generously sharing food from his 

kosher meals as a form of Christian evangelizing.  ER 84.  Prison officials have 

singled him out to be punished for common behavior that is overlooked for other 

inmates who do not share his religious identity.  ER 258-260, 284, 531-532.  He 

has been directed to observe the Passover meal with traditional Jews who do not 

share his Christian beliefs and in a racially segregated setting that he regards as 
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“sacrilegious.”  ER 320.  When he objected to abusive treatment, he was told by a 

correctional officer that he was “going to hell.”  ER 88, 299-302. 

The District Court found that Patterson had properly pursued the prison 

administrative process for most episodes.  ER 21-27.  Nonetheless, the court ruled 

that he had failed to exhaust for purposes of a claim of religious discrimination 

because those grievances did not adduce “facts showing that he was treated 

differently than other inmates.”  ER 23.  (The District Court mistakenly did not 

address the claim of retaliation for exercise of constitutional rights.) 

In so ruling, the District Court erroneously treated the prison grievance 

process as the equivalent of an adversarial legal proceeding and imposed a 

heightened pleading standard at the administrative stage.  As this Court has held, 

“[t]he primary purpose of a grievance is to alert the prison to a problem and 

facilitate its resolution, not to lay groundwork for litigation.”  Griffin v. Arpaio, 

557 F.3d 1117, 1120 (9th Cir. 2009). 

In the prison grievance process, Patterson repeatedly complained of multiple 

episodes of abuse based on his religious identity and practice, and he explicitly 

characterized this pattern of conduct as involving religious discrimination and 

retribution.  ER 284, 286, 307-308, 311.  He was not obliged to allege specific 

facts necessary to prove each element of his claim in this informal administrative 
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process.  See Strong v. David, 297 F.3d 646, 650 (7th Cir. 2002) (“[T]he grievant 

need not lay out the facts, articulate legal theories, or demand particular relief.”). 

Accepting that Patterson had adequately exhausted the grievance process for 

his free exercise claims, the District Court then granted summary judgment on the 

ground that Patterson had failed to provide evidence that his religious practice was 

substantially burdened by the actions of Arizona prison officials.  ER 7-9.  

However, Patterson had described the religious reasons for his actions in sharing 

food, ER 84, 299, and for refusing to celebrate holy days in a racially segregated 

setting, ER 76-77, 532-533.  By imposing discipline on Patterson and denying 

accommodation, the prison burdened his free exercise rights by placing 

“significant pressure on . . . [the inmate] to abandon” his faith.  See Warsoldier v. 

Woodford, 418 F.3d 989, 996 (9th Cir. 2005). 

Moreover, the District Court neglected to analyze Patterson’s claims under 

the strict scrutiny standard of the Religious Land Use and Institutionalized Persons 

Act (RLUIPA), 42 U.S.C. § 2000cc et seq.  The court dismissed the statute as not 

having been pleaded by Patterson in his pro se form complaint and cursorily 

opined that Patterson had suffered no substantial burden on his religious practice in 

any event.  ER 9 n.2.  However, in this circuit, a pro se litigant is not required to 

cite the statute in his complaint and properly states a claim under RLUIPA if he 

has alleged a prima facie violation of the right to free exercise.  See Alvarez v. Hill, 
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518 F.3d 1152, 1157 (9th Cir. 2008).  Accordingly, Patterson’s free exercise claims 

must be remanded to consider whether the prison’s constraints on Patterson’s 

religious practice advanced a compelling governmental interest and were the least 

restrictive means possible.  See 42 U.S.C. 2000cc-1(a). 

B. 

Prison authorities also violated Patterson’s Eighth Amendment rights.  After 

eliminating almost all iodine from Patterson’s kosher diet, prison officials 

concealed blood test results showing that Patterson had hypothyroidism, a life-

threatening disease caused by a lack of iodine.  ER 523-525.  Prison officials 

denied Patterson’s requests for vitamin supplements and interfered with his 

attempts to purchase medicine.  ER 519-522.  They also refused to alter Patterson’s 

iodine-deficient kosher diet, even after diagnosing his condition.  ER 524-525.  As 

if that were not enough, correctional officer Young pressured Patterson to wear 

warm-up clothing while running in extreme heat, despite his history of epilepsy, 

nausea, and dizziness.  ER 528-529. 

In its screening order, the District Court held that Patterson failed to state an 

Eighth Amendment claim for medical indifference or inadequate diet.  ER 35-41.  

In doing so, the District Court failed to apply the correct pleading standard for 

Patterson’s complaint.  Pro se civil rights litigants need only meet a “low threshold 

for proceeding past the screening stage”; their claims may be dismissed only when 
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“it appears beyond doubt that the plaintiff can prove no set of facts in support of his 

claim which would entitle him to relief.”  Wilhelm v. Rotman, 680 F.3d 1113, 1121 

(9th Cir. 2012) (emphasis added) (internal quotation marks omitted). 

Under the correct pleading standard, Patterson’s allegations are more than 

sufficient to survive the screening stage.  First, Patterson stated a claim for medical 

indifference because (1) he identifies “a serious medical need,” and (2) he alleges 

that defendants’ response “was deliberately indifferent.”  Jett v. Penner, 439 F.3d 

1091, 1096 (9th Cir. 2006).  The amended complaint repeatedly references 

Patterson’s hypothyroidism condition.  ER 523, 525-526.  The amended complaint 

also alleges that prison officials deliberately concealed his condition, ER 523-525, 

interfered with his access to medical care, ER 519-522, and failed to respond to his 

requests for treatment, ER 524-525. 

Second, Patterson stated a claim for inadequate diet because (1) he alleges 

that his kosher meals were nutritionally inadequate, and (2) he alleges that prison 

officials deliberately created that inadequacy.  See LeMaire v. Maass, 12 F.3d 

1444, 1456 (9th Cir. 1993).  The amended complaint alleges that Patterson’s 

kosher meals did not contain the minimal level of iodine essential for the human 

diet.  ER 525.  And it alleges that prison officials deliberately lowered iodine levels 

in the kosher diet, despite their awareness that this action could cause thyroid 

problems.  ER 525. 
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The District Court also erred when it held that Patterson had failed to 

exhaust his administrative claim against Officer Young for endangering his health.  

The court reasoned that Patterson’s grievance form only mentioned confiscation of 

clothing and harassment by Young, not the dangers of wearing exercise clothing in 

extreme heat.  ER 19.  This ruling again imposes a heightened exhaustion standard 

that does not comport with well-established law.  It also inexplicably ignores the 

closing paragraph of Patterson’s grievance form, which notes his history of 

epilepsy, nausea, and dizziness and suggests that these conditions may be 

aggravated by Young’s actions.  ER 338. 

C. 

Qualified immunity does not apply to claims for injunctive relief.  Hydrick v. 

Hunter, 669 F.3d 937, 939-940 (9th Cir. 2012).  Moreover, with respect to claims 

for damages, the right of a prisoner to be free from ongoing discrimination and 

retaliation on the basis of religious identity is clearly established, see Cruz, 405 

U.S. at 321-22; prison officials must respond when a prisoner suffers from a 

serious medical condition, Lolli v. County of Orange, 351 F.3d 410, 418-19 (9th 

Cir. 2003); and a prisoner is entitled to “food that is adequate to maintain health,” 

LeMaire, 12 F.3d at 1456. 
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ARGUMENT 

 

I. The District Court Erred in Dismissing Patterson’s Claims for Religious 

Discrimination and Retaliation for Exercise of First Amendment Rights 

for a Failure to Exhaust Administrative Remedies When Patterson had 

Filed Multiple Grievances Expressly Asserting Religious Discrimination 

and Retribution and Offered Evidence of a Pattern of Abuse by Arizona 

Prison Officials Based on Patterson’s Religious Identity and Practice 

Patterson alleges that Arizona prison officials violated his civil rights by 

discriminating against him based on his religion and retaliating against him for his 

exercise of his First Amendment rights to religious practice.  ER 531-534.  In his 

amended complaint, Patterson alleges that various defendants engaged in a series 

of discriminatory and retaliatory actions based on Patterson’s religious identity and 

the exercise of his Messianic Jewish faith.  ER 531-534.  This pattern of abuse 

included episodes of targeted discipline, denial of appropriate Passover 

accommodations, the persistent refusal to recognize the fundamental difference 

between Messianic Judaism and traditional Judaism, and abusive language 

denigrating Patterson’s faith.  ER 531-534. 

The District Court dismissed Patterson’s religious discrimination claim (and 

apparently his retaliation claim), concluding that Patterson had failed to exhaust 

the prison administrative process.  ER 19-27.  On de novo review, this Court 

should reverse because Patterson properly exhausted the prison’s administrative 

grievance process, placing the prison on repeated and explicit notice of the 
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discriminatory and retaliatory conduct by correctional officers (Part I.A).  

Moreover, Patterson produced sufficient evidence of religious discrimination and 

retaliation to create genuine disputes of material fact, thus precluding summary 

judgment (Parts I.B and I.C). 

 

A. Patterson Adequately Exhausted His Religious Discrimination 

and Retaliation Claims at the Administrative Level by Repeatedly 

Placing Prison Officials on Notice of the Pattern of Abuse 

Directed at Him Because of His Religious Identity 

This Court applies de novo review in examining whether a prisoner 

sufficiently exhausted the administrative grievance process before filing a suit 

challenging prison conditions or raising a claim under federal law.  Wyatt v. 

Terhune, 315 F.3d 1108, 1117 (9th Cir. 2003). 

The primary question on this appeal is not whether Patterson properly 

pursued grievances with the Arizona prison system.  The District Court found that 

Patterson had completed most of his grievances or was excused from doing so 

because the Arizona Department of Corrections (ADOC) failed to follow its own 

procedures.  ER 21-27. 

Rather, the crucial remaining question is whether the substance of the 

multiple grievances that Patterson filed was sufficient to alert the prison to his 

complaints about religious discrimination and retaliation.  As shown below, 

Patterson repeatedly complained of specific episodes of abuse based on his 
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religious identity and practice and explicitly characterized the abuse as involving 

religious discrimination and retaliation.  ER 256-267, 284, 296, 307-308. 

By evaluating Patterson’s grievances incident-by-incident and defendant-by-

defendant — and especially by requiring that Patterson adduce specific facts 

showing that he was treated differently than other inmates — the District Court 

mistakenly treated the grievance process as the equivalent of an adversarial legal 

proceeding and imposed a heightened pleading standard at the administrative stage.  

The District Court failed to consider all of the grievances together in context as 

placing the prison authorities on general notice of continuing problems of abuse 

targeted at Patterson by reason of his religious identity and practice. 

1. Under This Court’s “Low Floor” Standard for Exhaustion, 

a Prison Grievance Need Not Lay Out Specific Facts or 

Prove Each Element But Instead is Sufficient When It 

Alerts the Prison to a Problem 

Under the Prison Litigation Reform Act, a prisoner must exhaust prison 

grievance procedures before filing suit.  42 U.S.C. § 1997e(a).  When litigation 

arises, however, the burden falls on the defendant to show that the prisoner had 

failed to comply with the prison’s grievance system.  See Jones v. Bock, 549 U.S. 

199, 211-16 (2007) (holding that an asserted failure by the plaintiff to exhaust 

administrative remedies is an affirmative defense to be raised by the defendant). 
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The exhaustion requirement of the PLRA does not demand detailed notice 

on every aspect of a potential claim.  A grievance need only have “the level of 

detail required by the prison’s regulations.”  Sapp v. Kimbrell, 623 F.3d 813, 821 

(9th Cir. 2010).  “[W]hen a prison’s grievance policy is silent or incomplete as to 

factual specificity, ‘a grievance suffices if it alerts prison officials to the nature of 

the wrong for which redress is sought.’”  Griffin v. Arpaio, 557 F.3d 1117, 1120 

(quoting Strong v. David, 297 F.3d 646, 650 (7th Cir. 2002)). 

Under such circumstances, “the grievant need not lay out the facts, articulate 

legal theories, or demand particular relief.”  Strong, 297 F.3d at 650.  Instead, 

“[a]ll the grievance need do is object intelligibly to some asserted shortcoming.”  

Id.; see also Jones v. Bock, 549 U.S. at 219 (“‘[T]he primary purpose of a 

grievance is to alert prison officials to a problem, not to provide personal notice to 

a particular official that he may be sued; the grievance is not a summons and 

complaint that initiates adversarial litigation.’” (quoting Johnson v. Johnson, 385 

F.3d 503, 522 (5th Cir. 2004))).  

In this case, ADOC regulations outline a four-step process for filing and 

appealing grievances.  ER 405-07.  The District Court concluded that Patterson 

satisfied these process requirements when he filed the grievances that form the 

basis for his allegations of religious discrimination and retaliation.  See ER 21-27 
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(concluding that Patterson had completed most of his grievances or was excused 

from doing so because the ADOC had failed to follow its own procedures). 

Missing from ADOC regulations is any requirement that the prisoner 

describe the factual details underlying the incident.  Under the “low floor” 

standard of Griffin, 557 F.3d at 1120, Patterson needed only to “alert” the prison to 

the problem.  He was not obliged to provide detailed factual allegations or plead 

each element of a religious discrimination cause of action, much less identify the 

legal theory or name every party involved. 

2. Patterson Repeatedly Alerted the Prison to the Continuing 

Problem of Abuse by Prison Officials Based on His 

Religious Identity 

Under the lenient standard of Jones and Griffin, Patterson’s grievances 

plainly alerted the prison to his complaints about ongoing religious discrimination.  

For example, after receiving a disciplinary ticket for sharing kosher food, Patterson 

accused the ticketing officer of being either an “anti-semite or anti-kosher dieter.”  

ER 284.  In another grievance document, he identified three different correctional 

officers as “religious persecutors” because they engaged in “continued religious 

discrimination, abuse, and punishments” against him.  ER 307.  In yet another 

grievance document, Patterson reminded prison officials that he had been 

disciplined for refusing to eat with other Jewish “kosher dieters” at Passover time.  

ER 327.  On still another occasion, he formally objected to threats leveled at him 

Case: 10-17175     10/26/2012          ID: 8378879     DktEntry: 39     Page: 32 of 81



22 

by a correctional officer who told him that he would be “going to hell.”  ER 299-

302.  Both individually and cumulatively, these grievances “object intelligently to 

some asserted shortcoming.”  See Strong, 297 F.3d at 650. 

Once a prison has been alerted to a recurring problem, the prisoner need not 

provide new notice through redundant grievances that the problem is ongoing.  See 

Johnson, 385 F.3d at 521 (holding that where the prisoner was the victim of a 

series of assaults, he was not obliged to file a new grievance every fifteen days).  

Nonetheless, Patterson pressed his objections to religious abuse and discrimination 

at every opportunity within the prison system, even to the point of saturation.  In 

fact, the ADOC itself refused to process particular complaints as raising the “same 

issues,” ER 316, 328, or “duplicate issues,” ER 325.  The ADOC can hardly now 

assert that Patterson had failed to place the prison on notice of the problem. 

Indeed, although not obliged to attach a legal label, Patterson explicitly 

described grievances as based on “religious discrimination,” ER 286, and 

“religious abuse [and] discrimination,” ER 308.  In an inmate letter to the prison 

administration that the District Court accepted as extrinsic evidence of the nature 

of the grievance, Patterson further directly alleged “religious discrimination.”  ER 

284.  See Williams v. Beard, 482 F.3d 637, 640 (3d Cir. 2007) (considering 

“extrinsic evidence” to show that a prison was on notice of a particular problem 

involved in a grievance). 
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Moreover, because a prisoner is required only to “avail[] himself of the 

administrative process the state gave him,”  Butler v. Adams, 397 F.3d 1181, 1183 

(9th Cir. 2005), Patterson was not required to name all persons who might be 

possible defendants in a lawsuit.  “[T]he primary purpose of a grievance is to alert 

prison officials to a problem, not to provide personal notice to a particular official 

that he may be sued; the grievance is not a summons and complaint that initiates 

adversarial litigation.”  Jones v. Bock, 549 U.S. at 219 (emphasis added).  ADOC 

procedures do not require all persons involved to be named in a grievance form.  

See, e.g., ER 308 (asking generally for a “Description of Grievance”). 

Further laying to rest any suggestion that the prison was not emphatically on 

notice of Patterson’s ongoing objections to religious discrimination, Patterson had 

previously filed a lawsuit based on earlier episodes that expressly charged Arizona 

prison officials with “religious discrimination” and “retaliation.”  Patterson v. 

Schriro, No. CV 05-1159-PHX-PGR (VAM) (D. Ariz.), ER 226, 229, 239-241.  

Patterson’s earlier request for judicial redress was dismissed on summary 

judgment, which was affirmed in part and remanded in part by this Court.  

Patterson v. Ryan, 338 F. App’x 727 (9th Cir. July 28, 2009); see also Statement 

of Related Cases, infra.  Arizona prison officials have continued the pattern of 

discrimination through a series of new episodes of abuse, resulting in this second 

lawsuit. 
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3. The District Court Mistakenly Applied a Heightened 

Pleading Standard to Patterson’s Prison Grievances, 

Demanding That He Adduce Specific Facts to Prove 

Religious Discrimination 

The District Court did not deny that Patterson had raised objections to 

religious discrimination within the prison administrative system.  Indeed, the 

District Court acknowledged that Patterson had filed a grievance for “religious 

discrimination,” ER 21, and had complained of religious persecution, ER 22-23.  

And, as mentioned before, the District Court found that Patterson had sufficiently 

pursued the administrative process made available by the prison for most of his 

grievances.  ER 21-27. 

Rather, the District Court faulted Patterson for having failed in the grievance 

process to adduce “facts showing that he was treated differently than other 

inmates.”
4
  ER 23; see also ER 7 (“Plaintiff’s grievances did not present any 

allegations that other inmates were treated differently”).  Because Patterson had 

                                           
4
  The District Court’s ruling on exhaustion was also based in part on the 

fact that one episode of abuse alleged by Patterson — the issuance by correctional 

officer Mulwane of a disciplinary ticket for sharing kosher food with other 

prisoners — had occurred after Patterson had filed his original complaint.  ER 24.  

The court reasoned that Patterson could not have exhausted this claim before 

bringing suit.  ER 24.  This analysis not only fails to view the Mulwane incident as 

part of a pattern; it also fails to appreciate the legal implications of Patterson’s 

amended complaint on the exhaustion of his claims.  See Rhodes v. Robinson, 621 

F.3d 1002, 1005 (9th Cir. 2010) (holding that “the new claims in [the prisoner’s 

amended complaint] were ‘brought’ within the meaning of [the PLRA] . . . when 

he tendered that complaint for filing”). 
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not presented specific facts to prove that element, the District Court declined to 

address Patterson’s claim for religious discrimination.  ER 7. 

In addition to repeatedly characterizing the actions of prison officials as 

religious discrimination during the grievance process, ER 256-267, 284, 286, 307-

308, 533, Patterson did present specific facts showing that he was being singled out 

for inequitable treatment because of his religious identity.  In particular, Patterson 

protested that he was being disciplined for sharing food despite the absence of any 

prison rule that prohibited such behavior.  ER 299, 307; see also ER 79.  While a 

prison rule did prohibit bartering or trading of goods between inmates, Patterson 

observed that this rule addressed quid pro quo exchanges, that is, where the parties 

had a “desire for gain.”  ER 299.  By contrast, no written policy barred sharing of 

food with no expectation of gain, which Patterson explained was his “Christian 

premise.”  ER 299; see also ER 307. 

In objecting during the grievance process that he had been disciplined for 

violating a non-existent rule, Patterson complained that correctional officers were 

manufacturing violations and even altering disciplinary tickets from one violation 

to another “to personally discriminate against [him] for [his] religious beliefs.”  ER 

307.  The tailoring of discipline by correctional officers to fit Patterson’s individual 

situation is the essence of discriminatory and differential treatment. 
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In any event, by demanding that an inmate not only place the prison on 

notice of a claim of religious discrimination — which Patterson did in precisely 

those terms — but further allege specific facts in the grievance to satisfy each 

element of a cause of action, the District Court imposed a heightened pleading 

standard that is contrary to law.  Imposing “technicalities” that forfeit a litigant’s 

claims through procedural errors is “particularly inappropriate in a statutory 

scheme in which laymen, unassisted by trained lawyers, initiate the process.”  See 

Love v. Pullman Co., 404 U.S. 522, 527 (1972). 

In Griffin, 557 F.3d at 1120, this Court unequivocally stated that, for 

purposes of the PLRA, “[a] grievance . . . need not contain every fact necessary to 

prove each element of an eventual legal claim.”  At trial in this case, Patterson may 

need to prove that he was singled out for discipline based on his religious identity.  

And, indeed, he presented considerable evidence of such discrimination in 

opposition to the motion for summary judgment (see Part I.B infra).  For purposes 

of exhausting the prison grievance process, however, Patterson was obliged only to 

rise above the “low floor” of “alerting the prison to the nature of the wrong.”  Id. at 

1120. 

By explicit accusations of abuse and discrimination and discriminatory 

animus — exemplified by one correctional officer’s assertion that Patterson would 
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be “going to hell” — Patterson through his grievances plainly “[n]otif[ied] the 

prison of that problem.”  See id. at 1120. 

B. Patterson Provided Evidence of a Pattern of Discrimination Based 

on His Religious Identity that Creates a Genuine Dispute of 

Material Fact Precluding Summary Judgment 

Because the District Court erroneously dismissed Patterson’s religious 

discrimination claim on exhaustion grounds, the court below did not address the 

evidentiary support for this allegation.  Because Patterson provided ample evidence 

in support of his claim of religious discrimination that creates a genuine dispute of 

material fact, the summary judgment should be reversed and the case for religious 

discrimination should be remanded for trial. 

Summary judgment may be granted only when “the movant shows that there 

is no genuine dispute as to any material fact and the movant is entitled to judgment 

as a matter of law.”  Fed. R. Civ. P. 56(a).  All facts submitted and all reasonable 

inferences from the facts must be considered by the court in the light most 

favorable to the non-moving party.  Matsushita Elec. Indus. Co. v. Zenith Radio 

Corp., 475 U.S. 574, 587 (1986); Brinson v. Linda Rose Joint Venture, 53 F.3d 

1044, 1047 (9th Cir. 1995). 

At the summary judgment stage, a prisoner claiming denial of Equal 

Protection under 42 U.S.C. § 1983 need only produce evidence sufficient for a 

reasonable finder of fact to conclude by a preponderance of the evidence that the 
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defendant’s actions were motivated by the plaintiff’s membership in a protected 

class.  Serrano v. Francis, 345 F.3d 1071, 1082 (9th Cir. 2003).  Enforcement 

decisions may not be “deliberately based upon an unjustifiable standard such as 

race, religion, or other arbitrary classification.”  United States v. Lee, 786 F.2d 951, 

957 (9th Cir.1986) (internal quotation marks omitted).     

Patterson offered his account of the abuse he has suffered by reason of his 

religious identity — based on his personal knowledge — in several filings 

submitted to the District Court as statements verified as true and correct under 

penalty of perjury.  Among these were his verified amended complaint, ER 535, 

his opposition to motion to dismiss, ER 275, and his opposition to the defendants’ 

motion for summary judgment, ER 97.  “A verified complaint may be treated as an 

affidavit to the extent that the complaint is based on personal knowledge and sets 

forth facts admissible in evidence and to which the affiant is competent to testify.”  

Lew v. Kona Hosp., 754 F.2d 1420, 1423 (9th Cir. 1985); see also McElyea v. 

Babbit, 833 F.2d 196, 197 (9th Cir. 1987) (holding that a verified complaint may 

be considered in opposition to summary judgment).  Moreover, as a general matter, 

“the affidavits of the party opposing summary judgment should be indulgently 

treated.”  Doff v. Brunswick Corp., 372 F.2d 801, 804 (9th Cir.1966) (referring to 

the “rule of liberal construction of a counter affiant’s papers”). 
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 Patterson was issued multiple disciplinary tickets by correctional officers 

Riviotta, Mulwane, and Moore
5
 for sharing food with inmates of other religious 

faiths.  Despite food sharing being a constant practice between inmates during 

every meal, Patterson alone was specifically targeted for citation in these four 

incidents, while the non-Messianic Jewish inmates involved in such sharing 

received no discipline.  ER 258-260, 264, 531. 

As the sole response to the accusation of discriminatory targeting, defendant 

Riviotta, one of the correctional officers involved, stated by affidavit that Patterson 

was issued a disciplinary ticket because he had previously been warned, while the 

other inmates had not previously received his “customary verbal warning.”  ER 

135.  Patterson declared that Riviotta had never so warned him, ER 80, 87, thus 

raising a controverted factual question that turns on the credibility of the witnesses.  

In any event, through the Riviotta affidavit, defendants thereby concede that the 

other inmates involved were not disciplined. 

Even more significantly, the defendant prison officials as the moving parties 

on summary judgment and having exclusive access to the pertinent prison records 

                                           
5
  Patterson concedes on appeal that his individual liability claim against 

Moore based on an earlier episode is barred by res judicata because of the prior 

lawsuit discussed previously in Part I.A.2.  See also Statement of Related Cases, 

infra.  Moore’s conduct remains important to appreciate the fuller context of the 

ongoing pattern of abuse suffered by Patterson. 
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offered no evidence in support of summary judgment that any inmate — other than 

Patterson — had ever been disciplined for sharing food from a kosher tray.  As 

Patterson explained in his declaration, “‘general’ rules” like those prohibiting food 

sharing are “‘generally’ ignored in non-consequential instances,” thereby allowing 

correctional officers “to target individuals they dislike.”  ER 76. 

Beyond the powerful inference of discriminatory purpose arising from the 

pattern of selective enforcement against Patterson of the rule against food sharing, 

Patterson presented direct evidence of invidious motivation.  When questioning 

Patterson about one of the food sharing incidents, correctional officer Riviotta 

denigrated Patterson’s Messianic Jewish faith by directly telling him that he would 

be “going to hell.”  Patterson described this incident both in his grievance with the 

prison, ER 299-300, 302, and his declaration in opposition to summary judgment, 

ER 88.  Such a religious taunt against an inmate plainly provides sufficient 

evidence of discriminatory animus to survive summary judgment. 

 In addition, prison officials imposed a stock view of Judaism onto Patterson, 

deliberately refusing to respect his separate religious identity as a Messianic Jew. 

When Patterson filed a grievance explaining that sharing food was a Christian 

principle and objecting to defendant Riviotta’s threat that he was “going to hell,” 

the prison administration not only credited the correctional officer’s denial but 

dismissed Patterson’s explanation of Christian principles by declaring that “your 
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Religious Preference . . . is Jewish.”  ER 303.  Patterson once again attempted to 

clarify the situation and ask that his religious identity be respected.  ER 304.  

Months later, the deputy warden issued a final decision denying the grievance and 

ignoring the confusion of religious identity.  ER 305. 

The problem persisted from year to year.  During Passover in 2006, 

Patterson declined to observe Passover meals in a racially segregated setting with 

traditional Jews, and, as a consequence, he was forced to throw away a Passover 

meal he had been given.  ER 532-533.  In 2007, he sought to avoid again being 

forced to celebrate Passover with traditional Jews who did not share his faith in 

Jesus Christ and in a racially segregated setting, notifying the prison staff in 

advance that he would instead prefer to eat his kosher Passover meal by himself 

with the general population.  ER 533.  Despite his efforts to avoid a repeat of the 

problem, on the first day of Passover in 2007, he was told by correctional officers 

Wozny and Davis that he had to celebrate his Passover meal with the Jewish group 

or forgo the observance (and his meal) altogether.  ER 90, 533.  Faced with this 

ultimatum, Patterson chose to abide by his religious beliefs, thus forfeiting a 

religiously significant meal to which he was otherwise entitled.
6
  ER 254. 

                                           
6
  Defendants suggested in the District Court that the 2007 incident had 

not occurred during Passover, but the day before.  ER 3.  As discussed further in 
(Footnote Continued) 
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C. Patterson Provided Evidence that He was Subjected to Retaliation 

for Practicing His Religion that Creates a Genuine Dispute of 

Material Fact Precluding Summary Judgment 

The District Court failed to explain its reason for not considering Patterson’s 

retaliation claim, which Patterson presented in Count X of his amended complaint.  

ER 531 (“Retaliation and abuse for exercise of religion.”).  The District Court 

apparently and erroneously regarded the retaliation claim as merely a species of the 

religious discrimination claim, which the court dismissed for failure to exhaust 

prison administrative remedies.  See ER 7, 23.  See Rouse v. Benson, 193 F.3d 936, 

937 (8th Cir. 1999) (separately addressing prisoner’s claims of retaliation for 

exercise of religion and religious discrimination in violation of equal protection). 

Because the claim of retaliation for exercise of First Amendment rights is a 

separate cause of action that has different, even if overlapping, elements than a 

claim of religious discrimination, the District Court was required to consider that 

claim separately on its merits.  While the District Court concluded that Patterson 

had not exhausted the religious discrimination claim because he purportedly failed 

                                                                                                                                        

Part II.C, the dispute about dates reflects confusion about two separate incidents, 

one of which occurred on April 1 (before Passover) and the other more significant 

Passover episode which occurred on April 3.  In any event, on a motion for 

summary judgment, Patterson’s personal declaration that the incident involving 

defendants Davis and Wozny did indeed occur — and occurred after Passover 

began — plainly establishes a genuine dispute of material fact.  Indeed, Patterson’s 

declaration is effectively uncontroverted as both defendants stated they had no 

recollection about the incident.  ER 189, 200. 
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to adduce facts during the grievance process showing that he had been treated 

differently than other prisoners, proof of differential treatment is not an element of 

a retaliation claim.  A prisoner’s retaliation claim turns instead on proof of the 

prison officer’s retaliatory motive with respect to protected conduct.  See Rouse, 

193 F.3d at 940, 943 (focusing on whether “a desire to retaliate was the actual 

motivating factor” for retaliation claim, but looking to whether other inmates were 

“similarly limited” to evaluate equal protection claim). 

During the grievance process, Patterson complained of “religious abuse 

[and] retribution.”  ER 311; see also ER 365 (complaining of “retribution” for 

protesting abuses on religious grounds).  He objected that correctional officers “try 

to use my religion, my religious diet, my religious beliefs as fodder for their 

abuse.”  ER 311.  See Bruce v. Ylst, 351 F.3d 1283, 1288 (9th Cir. 2003) (reversing 

summary judgment where evidence suggested that enforcement of prison rule was 

“a cover or a ruse” to retaliate against an inmate for protected conduct).  

As a specific example from the grievance process, Patterson explained to 

correctional officer Riviotta that he followed Christian principles in sharing food, 

only to have Riviotta issue a disciplinary ticket and tell him he was “going to hell.”  

ER 299-303.  See King v. Zamaria, 680 F.3d 686, 702 (6th Cir. 2012) (reversing 

judgment in favor of prison official based on evidence “demonstrating her animus 

against [prisoner’s] protected activities”).  By complaining that the abuse by 
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correctional officers was directed at him because of antipathy to his religious faith, 

Patterson satisfied the grievance requirement for preserving a retaliation claim. 

And Patterson provided ample evidence of unlawful retaliation to survive 

summary judgment.  A prisoner must prove five elements to establish a claim of 

retaliation for exercise of First Amendment rights:  

(1) An assertion that a state actor took some adverse action against an 

inmate (2) because of (3) that prisoner’s protected conduct, and that 

such action (4) chilled the inmate’s exercise of his First Amendment 

rights, and (5) the action did not reasonably advance a legitimate 

correctional goal. 

Rhodes v. Robinson, 408 F.3d 559, 567-68 (9th Cir. 2004) (footnote omitted). 

In his verified amended complaint, Patterson states that correctional officers 

Riviotta, Costello, Mulwane, and Moore had issued five disciplinary tickets, and 

that other prison officials had enabled the ticketers in doing so.  ER 531-532.  

Thus, Patterson readily establishes the first Rhodes element of an adverse action by 

a state actor against him as a prisoner. 

Patterson further declares that the defendants took this adverse action 

because he is a Messianic Jew.  ER 531.  In support of the second and third Rhodes 

elements, Patterson states the guards gave him an immediate, on-the-spot citation 

for not adhering to what they perceived to be his dietary religious rules.  ER 531. 

On the element of motive, the prisoner initially must show that the protected 

conduct was a “substantial” or “motivating” factor for the adverse action, at which 
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point the burden shifts to the defendant.  Soranno’s Gasco, Inc. v. Morgan, 874 

F.2d 1310, 1314 (9th Cir.1989).  An inference of retaliatory motive arises when an 

adverse action closely follows the protected conduct.  See Bruce, 351 F.3d at 1288. 

On the fourth element of chilling First Amendment rights, Patterson explains 

that the disciplinary action has left him disfavored for certain work duties, put him 

at greater risk of “lock down” confinement, and caused the loss of privileges.  ER 

534. 

Finally, Patterson states that the disciplinary tickets for food sharing served 

no correctional goal.  ER 532-534 (“No benefit was derived by staff”; “[the 

adverse actions had] no basis in penological management”; and “[t]here has been 

absolutely no penological reason for their constant religious abuse”).  Indeed, the 

selective enforcement of a purported anti-food-sharing rule against him raises a 

powerful inference against any substantial penological purpose behind the rule or 

its enforcement. 

In any event, at the summary judgment stage, a state actor’s assertion that 

the adverse action advanced a legitimate penological interest is not sufficient to 

defeat the prisoner’s claim.  Bruce, 351 F.3d at 1289 (“[P]rison officials may not 

defeat a retaliation claim on summary judgment simply by articulating a general 

justification for a neutral process, when there is a genuine issue of material fact as 
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to whether the action was taken in retaliation for the exercise of a constitutional 

right”). 

By failing to consider Patterson’s properly grieved and amply supported 

claim for unlawful retaliation, the District Court committed reversible error.  See 

Cervantes v. Pratt, 224 F. App’x 697, 699 (9th Cir. 2007) (reversing and 

remanding where “the district court did not mention the retaliation claim in its 

order granting the defendants’ summary judgment and dismissing [the prisoner’s] 

action”). 

 

II. The District Court Erred in Dismissing Patterson’s Free Exercise 

Claims Because a Genuine Dispute of Material Fact Exists Regarding 

Whether Defendants Substantially Burdened His Right to Free Exercise 

of Religion by Punishing Him for Evangelism in Sharing Food and by 

Directing Him to Celebrate Passover in a Racially Segregated Setting 

Although the District Court found that Patterson had adequately exhausted 

his First Amendment free exercise claim, ER 22-27, the court nonetheless granted 

summary judgment after concluding that there was no evidence that defendants’ 

actions substantially burdened Patterson’s religious beliefs, ER 7-9. 

This Court reviews a grant of summary judgment de novo.  Szajer v. City of 

Los Angeles, 632 F.3d 607, 610 (9th Cir. 2011).  Summary judgment is 

inappropriate when, viewing the evidence in the light most favorable to the non-

moving party, genuine issues of material fact exist or the District Court incorrectly 
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applied relevant substantive law.  See Olsen v. Idaho State Bd. of Med., 363 F.3d 

916, 922 (9th Cir. 2004). 

As the Supreme Court explained in Anderson v. Liberty Lobby, Inc., 477 

U.S. 242, 252 (1986), “the judge must ask himself not whether he thinks the 

evidence unmistakably favors one side or the other but whether a fair-minded jury 

could return a verdict for the [non-moving party] on the evidence presented.” 

Because Patterson is a pro se plaintiff, the District Court had a duty to 

consider, as evidence in opposition to summary judgment, all factual contentions 

proffered in Patterson’s court submissions, where such assertions were based on 

personal knowledge, were attested under the penalty of perjury, and described facts 

that would be admissible in evidence.  Jones v. Blanas, 393 F.3d 918, 923 (9th Cir. 

2004); McElyea v. Babbitt, 833 F.2d 196, 197 (9th Cir. 1987). 

The District Court erred by granting summary judgment against Patterson’s 

free exercise claim.  A prisoner must satisfy three elements to establish a free 

exercise claim under the First Amendment.  First, the relevant belief must be 

“religious” in nature.  Callahan v. Woods, 658 F.2d 679, 683 (9th Cir. 1981) 

(citing United States v. Seeger, 380 U.S. 163, 185 (1965)).  Second, that belief 

must be “sincerely held.”  Id.  Third, prison officials must have “substantially 

burdened” his ability to act on this belief.  See Navajo Nation v. U.S. Forest Serv., 
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535 F.3d 1058, 1077-78 (9th Cir. 2008).  Patterson provided ample evidence to 

satisfy each of these elements. 

Additionally, the District Court erred by refusing to analyze Patterson’s free 

exercise claims under the Religious Land Use and Institutionalized Persons Act 

(RLUIPA), 42 U.S.C. § 2000cc et seq., which requires the government to meet 

strict scrutiny for restrictions that substantially burden free exercise rights. 

A. Patterson’s Messianic Jewish Beliefs, Including the Christian 

Principles of Sharing Food and Avoiding Racial Segregation, are 

“Religious” in Nature 

Beliefs are “religious” — and thus are protected under both the Free 

Exercise Clause of the First Amendment and RLUIPA — if they are rooted in a 

prisoner’s “moral or ethical sense of right and wrong.”  United States v. Ward, 989 

F.2d 1015, 1018 (9th Cir. 1992).  “The peculiarity or uniqueness of [a person’s] 

creed is irrelevant; a religious belief can appear to every other member of the 

human race preposterous, yet merit the protections of the Bill of Rights.”  Id. at 

1018 n.1 (internal citations and alternations omitted); see also Grove v. Mead Sch. 

Dist. No. 354, 753 F.2d 1528, 1537 (9th Cir. 1985) (Canby, J., concurring) (noting 

that “a generous[,] functional (and even idiosyncratic) definition [of religion] best 

serves free exercise values”).  Moreover, RLUIPA “‘defines ‘religious exercise’ to 

include ‘any exercise of religion, whether or not compelled by, or central to, a 
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system of religious belief.’”  Cutter v. Wilkinson, 544 U.S. 709, 715 (2005) 

(quoting 42 U.S.C. § § 2000cc-5(7)(A)). 

For example, in Callahan v. Woods, 658 F.2d at 685, this Court held that a 

man’s beliefs regarding the “diabolical” nature of Social Security numbers, which 

he saw as “the mark of the beast” (or the Antichrist), were entitled to recognition 

under the Free Exercise Clause.  Although the man’s beliefs were neither well-

articulated nor generally recognized by other members of his church, this Court 

nonetheless deemed them to be “religious,” noting their clear ties to “theistic” faith 

and basis in the Bible — a text widely regarded as “holy.”  Id. at 685-86.   

Likewise, Patterson’s claims are rooted, individually and collectively, in the 

suppression of his religious beliefs as a “Messianic Judist.”  ER 75.  Patterson 

ascribes his beliefs regarding the proper administration of his diet as “base[d] . . . 

on the ‘Bible,’ a [well-known] Christian text” and on his own study of the life of 

“the Christian Messiah, Jesus.”  ER 75.  Additionally, during the prison grievance 

process, Patterson explained that his beliefs regarding the religious value of 

sharing food are drawn from his understanding of “Christian” theology.  ER 299.  

He likens sharing food as an exercise of his faith to the practice of evangelizing by 

sharing words of Scripture, ER 84, an activity clearly based on religious, rather 

than secular, values.  Indeed, Patterson distinguishes between “bartering and 
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trading” food, which is prohibited by prison rule, and “sharing” food, an activity 

which Patterson feels compelled to take part in due to his faith.  ER 307. 

Patterson’s aversion to eating a Passover meal in a racially segregated 

atmosphere is also rooted in his religious beliefs.  ER 76-77.  During the grievance 

process, he explained to prison officials that it would be “sacrilegious” for him to 

take this religiously significant meal in a racially segregated environment.  ER 320.  

These convictions qualify as religious beliefs because they are tied to traditions of 

“theistic” faith, Callahan, 685 F.2d at 685, and are rooted in Patterson’s “moral or 

ethical sense of right and wrong,” Ward, 989 F.2d at 1018. 

B. Patterson’s Messianic Jewish Beliefs are “Sincerely Held,” as 

Evidenced by His Consistent Adherence to Them, Despite the 

Costs to Himself 

“Sincerely held” religious beliefs are those with actual consequences in the 

life of the believer.  Ward, 989 F.2d at 1018-19.  Accordingly, this Court has 

recognized that beliefs are “sincerely held” when a person chooses to adhere to his 

faith in the midst of difficult circumstances, preferring to suffer penalties rather 

than abandon his convictions.  Id. at 1019.  

Patterson’s decision to act consistently in accordance with his religious 

convictions, despite attendant hardships, demonstrates that he “sincerely holds” his 

beliefs: 
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 Patterson  repeatedly shared food as a form of evangelizing, despite 

disciplinary ticketing.  ER 531-32, 534; see also ER 4 (citing 

defendants’ contention that Patterson broke the “no-sharing” rule 

“thousands of times”). 

 During Passover of 2006, Patterson was given multiple disciplinary 

tickets and deprived of a religiously significant meal because he 

objected to a racially segregated environment that he believed to be 

religiously unacceptable.  ER 327, 532-533. 

 The next year, during Passover of 2007, he chose to stand by those 

beliefs and, as a consequence, again was forced to forgo a meal on a 

religious holiday.  ER 532-33. 

 He had previously gone on an eighty-three day liquid diet to “protest the 

racial chowhalls” and to express his religious antipathy to racial 

segregation.  ER 528. 

 And in his verified amended complaint, Patterson affirms that he will 

“continue . . . to follow [his] religious and moral conscience,” despite 

this “pattern of deliberate religious abuse.”  ER 534. 

These actions show that Patterson sincerely and fervently believes that his religious 

convictions require him to share food and avoid racial segregation. 
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C. Defendants Substantially Burdened Patterson’s Right to Free 

Exercise by Pressuring Him to Abandon His Sincerely Held 

Religious Beliefs 

A belief is “substantially burdened” under the Free Exercise Clause and 

RLUIPA if the applicable restriction compels an inmate to abandon his religious 

convictions in exchange for a benefit or in order to avoid a burden.  See Navajo 

Nation, 535 F.3d at 1069-70.  For example, a “substantial burden” is present when 

a prison policy “condition[s] a governmental benefit to which [an inmate] was 

otherwise entitled . . . upon conduct that would violate [his] religious beliefs.”  Id. 

at 1078 n.24.   

In Warsoldier v. Woodford, 418 F.3d 989 (9th Cir. 2005), prison officials 

“substantially burdened” an inmate’s free exercise rights by repeatedly punishing 

him for refusing to cut his hair for religious reasons.  Id. at 992.  The district court 

had denied the inmate’s request for an injunction, reasoning that because the prison 

had simply disciplined him but had not forcibly cut his hair, the inmate had not 

sustained a constitutional injury.  Id. at 993.  This Court reversed, holding that 

these actions constituted a “substantial burden” because they placed “significant 

pressure on . . . [the inmate] to abandon” his faith.  Id. at 996. 

Viewed in the light most favorable to Patterson, the facts of this case show 

that defendants’ actions substantially burdened Patterson’s free exercise rights.  

Correctional officers attempted to coerce Patterson into “act[ing] contrary to his 
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religious beliefs by the threat of sanctions” when they repeatedly disciplined him 

for sharing food.  Navajo Nation, 535 F.3d at 1078.  Additionally, by refusing 

Patterson a kosher meal unless he dropped his religious objections to the racially 

segregated Passover setting, defendants Davis and Wozny impermissibly 

“conditioned a governmental benefit . . . upon conduct that would violate 

[Patterson’s] religious beliefs.”  Id. at 1078 n.24; see also ER 89-91; 532-33. 

Patterson states unequivocally that defendants Davis and Wozny violated his 

right to free exercise during Passover in 2007.  ER 325, 533.  Davis and Wozny 

submitted affidavits stating they had no current “recollection” of the event.  ER 

189, 200.  Nonetheless, defendants’ primary response below was to deny that any 

Passover-related episode occurred, claiming that the document filed by Patterson 

under the prison’s grievance process referred to an incident on April 1, while 

Passover did not begin that year until sundown on April 2.  ER 112.  (In fact, the 

pertinent grievance submitted by Patterson includes two dates — April 1 and April 

3 — in different places on the form.  ER 327.) 

In the District Court, Patterson clarified the matter as involving two separate 

episodes.  ER 265.  On April 1, another correctional officer had wrongly refused 

Patterson a kosher meal.  ER 265.  Two days later, on April 3, in a different 

encounter after Passover was underway, correctional officers Davis and Wozny 

refused Patterson a kosher meal.  ER 532-533; see also 90.  The confusion 
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undoubtedly was compounded by the prison administration’s consolidation of 

multiple grievances and failure to properly process grievances, as the District 

Court recognized.  ER 26-27. 

Unfortunately, the District Court viewed each of the defendants’ actions in 

isolation, see ER 7-9, rather than as a “pattern of deliberate religious abuse,” ER 

533 (emphasis added).  Although Patterson’s individual claims are sufficient to 

establish substantial burdens on his right to free exercise for reasons described 

above, the District Court should also have considered the aggregate effect of the 

defendants’ repeated constraints on and discipline of Patterson. 

Moreover, it appears the District Court fundamentally misunderstood the 

basis of Patterson’s claim against Davis and Wozny.  See ER 8-9.  Dismissing the 

claim arising from the Passover incidents, the court reasoned that “Plaintiff did not 

even wish to eat with the Passover group but with his regular chow group, which 

vitiates the possibility that Plaintiff’s religious exercise was burdened at all.”  ER 

9.  What the court apparently did not understand is that Patterson objected to eating 

with the racially segregated Passover group because doing so would violate his 

religious beliefs.  ER 532-33.  This Court should reverse and remand, so the 

District Court can adjudicate Patterson’s claim as he presented it. 
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D. The District Court Failed to Consider Whether the “Substantial 

Burdens” Imposed upon Patterson’s Religious Beliefs were 

Reasonably Related to Legitimate Penological Interests 

Under the First Amendment, prison officials may not infringe on an inmate’s 

right to free exercise, unless the restraint is “‘reasonably related to legitimate 

penological interests.’”  Shakur v. Schriro, 514 F.3d 878, 883-84 (9th Cir. 2008) 

(quoting Turner v. Safley, 482 U.S. 78, 89-90 (1987)).  

And yet, the District Court offered no analysis as to whether the burdens 

imposed on Patterson’s free exercise of religion had any relationship to legitimate 

penological concerns.  Accordingly, this Court should remand the case for a 

careful balancing of the burden on the inmate against penological interests and 

alternatives.  See Ward v. Walsh, 1 F.3d 873, 879 (9th Cir. 1993) (remanding a 

prisoner’s free exercise claim “for specific factual findings” because the district 

court had not fully analyzed whether a legitimate penological interest was present). 

E. The District Court Failed to Consider Patterson’s Claims Under 

the Strict Standards of RLUIPA, Which Require Prison Officials 

to Show that the Challenged Restrictions on a Prisoner’s Free 

Exercise of Religion Advance a Compelling Interest by the Least 

Restrictive Means 

Under the Religious Land Use and Institutionalized Persons Act (RLUIPA), 

prison officials may not infringe on an inmate’s right to free exercise, unless the 

applicable restraint advances “a compelling governmental interest” and does so by 

the “least restrictive means.”  42 U.S.C. § 2000cc-1(a). 
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The District Court declined to apply RLUIPA in a footnote because 

Patterson had not referred to the statute in his pleadings.  ER 9 n.2.  In abbreviated 

analysis set out in a single sentence in that footnote, the District Court then opined 

that, even if RLUIPA were applicable, Patterson had failed to prove that prison 

officials substantially burdened his religious beliefs.  ER 9 n.2. 

This was reversible error, for two reasons: 

First, a pro se litigant does not need to mention RLUIPA in his complaint in 

order to litigate a claim under that statute.  Instead, the court will analyze a free 

exercise claim under RLUIPA if the complaint “contain[s] factual allegations 

establishing a ‘plausible’ entitlement to relief under” that statute.  See Alvarez v. 

Hill, 518 F.3d 1152, 1157 (9th Cir. 2008); see also Burchett v. Bromps, 380 F. 

App’x 568, 569-70 & n.3 (9th Cir. 2010) (holding that, pursuant to Alvarez, factual 

allegations alone were sufficient to alert the defendant to a basis for relief not 

explicitly referenced by the plaintiff).  This liberal construction of pro se pleadings 

is especially appropriate in this case because the District Court ordered Patterson, 

ER 54, to use an amended complaint form that instructed him, for each claim, to 

“[s]tate the facts clearly in your own words without citing legal authority or 

arguments.”  ER 519 (emphasis added). 

Second, as discussed above in Parts II.A-D, Patterson presented prima facie 

evidence that defendants violated his free exercise rights, through his verified 
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amended complaint and other declarations.  Accordingly, this Court should reverse 

and remand for the District Court to evaluate Patterson’s free exercise claim under 

RLUIPA’s strict scrutiny standard. 

 

III. The District Court Erred in Summarily Dismissing Patterson’s Eighth 

Amendment Claims for Deliberate Indifference to His Medical 

Condition of Hypothyroidism and in Holding that Patterson had Failed 

to Exhaust Grievance Procedures for His Claim of Indifference to the 

Health Risks of Heavily Clothed Exercise in Heat  

A. In Its Screening Order, the District Court Erroneously Dismissed 

Patterson’s Deliberate Medical Indifference and Inadequate Diet 

Claims 

 This Court “reviews de novo a district court’s dismissal of a prisoner 

complaint under 28 U.S.C §1915A for failure to state a claim upon which relief 

can be granted.”  Hamilton v. Brown, 630 F.3d 889, 892 (9th Cir. 2011). 

1. The District Court Misapplied the Pleading Standard for 

Patterson’s Pro Se Civil Rights Complaint 

 Statutory screening of prisoner complaints under 28 U.S.C. § 1915A enables 

a court to dismiss all or part of a complaint sua sponte for failure to state a claim, 

“incorporat[ing] the familiar standard applied . . . under Federal Rule of Civil 

Procedure 12(b)(6).”  Wilhelm v. Rotman, 680 F.3d 1113, 1121 (9th Cir. 2012).  

The Supreme Court has held that a complaint must “contain sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” 
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Ashcroft v. Iqbal, 556 U.S. at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 570 (2007)).  

 However, “Iqbal did not alter the rule that, ‘where the petitioner is pro se, 

particularly in civil rights cases, courts should construe the pleadings liberally and 

afford the petitioner the benefit of any doubt.’”  Wilhelm, 680 F.3d at 1121 

(quoting Hebbe v. Pliler, 627 F.3d 338, 342 (9th Cir. 2010)).  Therefore, pro se 

plaintiffs need only meet a “low threshold for proceeding past the screening stage.”  

Id. at 1123.  A pro se complaint may be dismissed only when ‘it appears beyond 

doubt that the plaintiff can prove no set of facts in support of his claim which 

would entitle him to relief.”  Id. at 1121 (emphasis added) (internal quotation 

marks omitted). 

 In Wilhelm, a pro se complaint adequately stated a claim for medical 

indifference by simply alleging that the defendant physician was aware of the 

plaintiff’s condition and by averring an unnecessary delay in treatment.  Id. at 

1122-1123.  Similarly, in Allen v. County of Stanislaus, No. 11-15151, 2012 WL 

2870400, at *1 (9th Cir. July 13, 2012), this Court held that the plaintiff’s pro se 

complaint stated a claim for medical indifference by alleging that a dentist refused 

treatment for months for “ephemeral and contradictory reasons.” 

 The District Court did not cite any of these well-established pleading 

standards in its screening order dismissing Patterson’s Eighth Amendment claims.  
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See ER 35.  The court neither construed Patterson’s pleadings “liberally” nor 

afforded him “the benefit of any doubt.”  See Wilhelm, 680 F.3d at 1121. 

 This Court should further hesitate to accept the District Court’s cursory 

dismissal of Patterson’s claims in light of the instructions appearing on the form 

that the court instructed Patterson to use for his amended complaint.  As mentioned 

above, the form instructions advise plaintiffs to state the underlying facts “as 

briefly as possible . . . in your own words without citing legal authority or 

arguments.”  ER 519, 522, 524.  The rationale underlying liberal construction of 

pro se pleadings is even more compelling in light of these instructions, which 

explicitly discouraged Patterson from including factual detail and legal arguments 

in his amended complaint. 

2. Patterson’s Complaint States a Claim For Deliberate 

Indifference to a Serious Medical Need 

 The Eighth Amendment imposes an affirmative obligation on prison 

officials to provide inmates with medical care.  See Farmer v. Brennan, 511 U.S. 

825, 832 (1994).  Prison officials breach this obligation when they act with 

“deliberate indifference to serious medical needs of prisoners.”  Estelle v. Gamble, 

429 U.S. 97, 104 (1976). 

 Under this Court’s two-pronged test for medical indifference, the complaint 

must first allege “a serious medical need.”  Jett v. Penner, 439 F.3d 1091, 1096 
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(9th Cir. 2006).  Second, the complaint must allege that “the defendant’s response 

to that serious medical need was deliberately indifferent.”  Id.   

Patterson’s amended complaint explicitly identifies a serious medical need:  

hypothyroidism.  And Patterson’s amended complaint alleges that several of the 

defendants were deliberately indifferent to his medical condition.  These 

allegations state a claim for medical indifference.  This Court should reverse the 

District Court’s screening dismissal. 

a. Patterson’s Complaint Alleges a Serious Medical 

Need:  Hypothyroidism 

 “A ‘serious’ medical need exists if the failure to treat a prisoner’s condition 

could result in further significant injury or the unnecessary and wanton infliction of 

pain.”  McGuckin v. Smith, 974 F.2d 1050, 1060 (9th Cir. 1992) (quoting Estelle, 

429 U.S. at 104), overruled on other grounds by WMX Techs., Inc. v. Miller, 104 

F.3d 1133 (9th Cir. 1997).  Examples include “[t]he existence of an injury that a 

reasonable doctor or patient would find important and worthy of comment or 

treatment; the presence of a medical condition that significantly affects an 

individual’s daily activities; or the existence of chronic or substantial pain.”  

McGuckin, 974 F.3d at 1059-60.  A condition need not be life threatening or likely 

to cause permanent disability to qualify as “serious” under the Eighth Amendment.  

Gutierrez v. Peters, 111 F.3d 1364, 1371-72 (7th Cir. 1997). 
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Patterson’s amended complaint identifies a serious medical condition:  

hypothyroidism.  ER 523, 525-526.  Hypothyroidism is a chronic disease estimated 

to affect 11 million people.  Maureen Haggerty, 3 The Gale Encyclopedia of 

Medicine 1938 (3d ed. 2006).  It develops from the body’s failure to produce or 

secrete sufficient thyroxine.  Id.  Thyroxine is a hormone that regulates the 

essential functions of the body; insufficient levels of thyroxine can “slow life-

sustaining processes, damage organs and tissues in every part of the body, and lead 

to life-threatening complications.”  Id. 

Hypothyroidism is commonly referred to as the “‘silent’ disease” because its 

early symptoms may be mild and unnoticeable; but, left untreated, it may progress 

and lead to “heart problems, fluctuations in body temperature, and death.”  Id. at 

1939.  Thus, viewed objectively, the disease is capable of causing “chronic and 

substantial pain,” “significantly affect[ing] an individual’s daily activities,” and 

any reasonable doctor would consider the condition “worthy of comment or 

treatment.”  See McGuckin, 974 F.2d at 1059-60.  

 Patterson’s hypothyroidism is analogous to other conditions that have been 

held to satisfy the first prong of the medical indifference analysis.  For example, 

the Second Circuit has held that a tooth cavity presents a “serious medical need” 

because it would create significant risk of injury if left untreated.  Harrison v. 

Barkley, 219 F.3d 132, 137 (2d Cir. 2000).  Chronic conditions such as diabetes, 
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arthritis, and epilepsy, which are easily treatable but potentially serious if ignored, 

implicate similar Eighth Amendment concerns.  See Norfleet v. Webster, 439 F.3d 

392, 395 (7th Cir. 2006); Robertson v. Bradshaw, 198 F.3d 645, 647-48 (8th Cir. 

1999); Hudson v. McHugh, 148 F.3d 859, 863 (7th Cir. 1998).  

b. Patterson’s Complaint Alleges that Several 

Defendants were Deliberately Indifferent to His 

Serious Medical Condition 

 A screening order dismissal is inappropriate under the second prong of the 

medical indifference test if the complaint alleges that prison officials were 

deliberately indifferent to the prisoner’s serious medical need.  Jett, 439 F.3d at 

1096.  The complaint satisfies this requirement if the prisoner alleges “a purposeful 

act or failure to respond to a prisoner’s pain or possible medical need and . . . harm 

caused by the indifference.”  Id.  Allegations that prison official deliberately 

denied, delayed, or interfered with medical treatment suffice.  Id.  Notably, the 

deliberate indifference requirement is less rigid in cases involving a prisoner’s 

medical needs.  See Estelle, 429 U.S. at 103-05; McGuckin, 974 F.2d at 1060. 

There are several allegations in Patterson’s amended complaint that 

independently satisfy this requirement.  First, the amended complaint explicitly 

alleges that prison officials deliberately concealed Patterson’s medical condition.  

ER 523-525.  According to the amended complaint, Arizona prison officials 

Schriro, Brand, Greeley, and Wohler were aware of “laboratory results of a blood 
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test” which “showed clearly” that Patterson suffered from hypothyroidism.  ER 

523.  And yet, defendants “lie[d] about his need for preventative medicine for 

several months,” and “did not disclose his hypothyroid condition in any of their 

responses” to his health inquiries.  ER 523, 525 (“[T]he medical staff had known 

of my disease for several months . . . [and] had done nothing, not even tell me.”).  

These allegations alone are sufficient to state a claim for deliberate indifference at 

the screening stage.  See, e.g., Wynn v. Southward, 251 F.3d 588, 590-91, 593-94 

(7th Cir. 2001) (holding that prison officials’ attempts to conceal their 

misplacement of a prisoner’s dentures constituted deliberate indifference).   

Second, the amended complaint also alleges that defendant Schriro 

deliberately interfered with Patterson’s access to medical care.  Patterson avers 

that defendant Schriro, as director of the Arizona Department of Corrections, 

personally refused to allow him access to preventative medicine that would have 

mitigated the seriousness of his medical condition.  ER 519-521.  This too states a 

cognizable claim for relief under the Eighth Amendment.  See Tolbert v. Eyman, 

434 F.2d 625, 625-26 (9th Cir. 1970) (allegations that a prison warden blocked 

access to medicine for an eye condition stated a “perfectly viable” claim under the 

Eighth Amendment). 

Third, the amended complaint alleges that several defendants knew of 

Patterson’s medical condition and failed to respond to Patterson’s requests for 
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treatment.  Despite “clear [and] undisputable evidence” of Patterson’s 

hypothyroidism, defendants Wohler, Greeley, and Brand failed to alter his iodine-

deficient diet.  ER 524; see also ER 525 (“My diet is still iodine deficient [and] I 

am still being denied the ability to supplement my diet . . .”).  These allegations are 

also sufficient to state a claim for deliberate indifference.  See, e.g., Wilhelm, 680 

F.3d 1113, 1123 (9th Cir. 2012) (holding that plaintiff’s complaint met the “low 

threshold for proceeding past the screening stage” by alleging that defendants 

failed to respond to a serious medical need); Lolli v. County of Orange, 351 F.3d 

410, 418-20 (9th Cir. 2003) (holding that plaintiff stated a claim for deliberate 

indifference by alleging that defendants denied a medically necessary diet). 

The District Court’s screening order casts Patterson’s claims as nothing 

more than complaints about the quality of his treatment.  ER 39-40.  As shown 

above, Patterson’s allegations are not limited to doctors’ decisions or inadequate 

care.  Instead, he repeatedly alleges that prison officials deliberately concealed his 

condition, interfered with his access to medical care, and failed to respond to his 

requests for treatment.  The District Court erred by dismissing his medical 

indifference claims at the screening stage. 
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3. Patterson’s Complaint States a Claim for a Nutritionally 

Inadequate Diet Because His Kosher Meals Did Not 

Contain the Minimum Level of Iodine for Human Health 

 The Eighth Amendment also requires prison officials to provide prisoners 

with an adequate diet.  See Farmer, 511 U.S. at 832.  This duty requires “food that 

is adequate to maintain health.”  LeMaire v. Maass, 12 F.3d 1444, 1456 (9th Cir. 

1993).  To state an inadequate diet claim, the complaint must first allege that the 

prisoner’s diet fails to meet “minimal daily requirements for calories, protein, and 

vitamins.”  See id. at 1455.  Second, the complaint must allege that prison officials 

deliberately acted to create the inadequacy.  See id. 

 A plaintiff satisfies the first prong of this test at the screening stage by 

alleging that meals are nutritionally inadequate, rather than merely unappealing.  

LeMaire illustrates this distinction.  In that case, this Court compared two prison 

foods:  “Nutraloaf,” which “provides an excess of nutritional requirements” but is 

unappealing, and “‘grue,’ which provide[s] only 1000 calories a day.”  LeMaire, 

12 F.3d at 1456.  This Court held that the use of Nutraloaf does not violate the 

Eighth Amendment because it provides sufficient nutritional value.  Id. at 1455-56.  

In contrast, the use of grue for extended periods of time could constitute an Eighth 

Amendment violation because it is provides inadequate calories.  See id. 

 Because Patterson alleges that his diet was nutritionally inadequate — rather 

than merely unappealing — his amended complaint satisfies the first prong of the 
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inadequate diet test.  The amended complaint repeatedly alleges that Patterson’s 

kosher meals did not contain the minimal level of iodine essential for the human 

diet.  Count IV alleges that defendants Linderman and Morrison altered Patterson’s 

kosher diet in July 2005 so that it consisted of “soy-processed product trays with 

minimal real meat,” cabbage and other vegetables that were “very poor in iodine 

content,” and “non-iodized salt packages.”  ER 525.  In Count V, Patterson avers 

that his “‘controlled’ diet was nearly iodine free.”  ER 525.  Indeed, at the time of 

his lawsuit, Patterson’s diet was “still iodine deficient.”  ER 525.  The amended 

complaint alleges that Patterson developed hypothyroidism as a direct result of this 

iodine-deficient diet.  ER 525. 

 Patterson’s allegations also satisfy the second prong of the inadequate diet 

test.  Patterson alleges that defendants Linderman and Morrison deliberately 

lowered iodine levels in his kosher diet, even though “[t]he known effect of low 

iodine consumption is thyroid problems.”  ER 525 (alleging that the altered diet 

“was radically different on purpose”).  These types of actions give rise to 

cognizable claims under the Eighth Amendment.  See Farmer, 511 U.S. at 843-44 

(prison officials are liable if they are aware of and ignore a significant risk; 

knowledge of the exact future consequences is not necessary).   
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B. The District Court Erroneously Dismissed Patterson’s Claim 

against Correctional Officer Young on Exhaustion Grounds 

 This Court reviews de novo a district court’s dismissal for failure to exhaust 

under 42 U.S.C. § 1997e(a) and reviews its factual findings for evidence of clear 

error.  Sapp v. Kimbrell, 623 F.3d 813, 821 (9th Cir. 2010). 

1. Exhaustion Requires Only Minimal Notice of a Prisoner’s 

Claim 

 As discussed previously in Part I.B, the exhaustion requirement of the 

Prisoner Litigation Reform Act does not demand detailed notice on every aspect of 

a potential claim.  “[W]hen a prison’s grievance procedures are silent or 

incomplete as to factual specificity, ‘a grievance suffices if it alerts prison officials 

to the nature of the wrong for which redress is sought.’”  Griffin, 557 at 1120 

(quoting Strong, 297 F.3d at 650); see also Jones v. Bock, 549 U.S. at 219 (2007) 

(“the primary purpose of a grievance is to alert prison officials to a problem”). 

2. Patterson  Placed the Prison on Notice of Risks to Health by 

Being Required to Run With Warm-Ups by Referring to 

His History of Health Problems 

The District Court dismissed Patterson’s claim against defendant Young for 

endangering his health on the theory that his grievance form only mentioned 

confiscation of clothing and harassment by Young.  ER 19.  According to the 

court, these allegations “would not put prison officials on notice of the complaint 
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of danger to Plaintiff’s health or safety by wearing exercise clothing in the heat.”  

ER 19. 

This analysis misconstrues Patterson’s grievance, which did in fact notify 

prison officials that Young’s actions were endangering Patterson’s health.  In the 

closing paragraph of his “informal resolution” form, Patterson refers to his 

epilepsy and history of issues with nausea and dizziness.  ER 338.  He then asks 

rhetorically, “These shouldn’t be affected by running 6 or so miles in sweats - 

should they?”  ER 338.  Although these comments are brief (and probably intended 

as sarcasm), they nonetheless provide notice of Patterson’s concern that Young’s 

actions endangered his health.  Having generally alerted the prison to the problem, 

Patterson properly exhausted his claim by completing all four steps required by the 

ADOC grievance procedures.  ER 333-339.   

Patterson’s claim against Young is distinct from notable cases where this 

Court has found a failure to exhaust.  For example, in McCollum v. California 

Dep’t of Corrections and Rehabilitation, 647 F. 3d. 870 (9th Cir. 2011), a Wiccan 

volunteer minister was joined by a group of inmates in a challenge to the prison 

system’s paid chaplaincy program, which provided paid chaplains for five religious 

traditions but not Wicca.  Id. at 874.  This Court held that inmates had failed to 

exhaust because their various free exercise grievances did not provide notice that 

the paid chaplaincy program or the lack of a paid Wiccan chaplain were the 
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“source of the perceived problem.”  Id. at 876.  Distinct from McCollum, 

Patterson’s grievances identified Young’s torments as the source of his concerns. 

 Because Patterson’s grievance form “alerts the prison to the nature of the 

wrong,” Griffin, 557 F.3d at 1120, this Court should reverse the District Court’s 

dismissal of his claim against defendant Young. 

 

IV. Defendants are Not Entitled to Qualified Immunity Because Patterson 

Seeks Injunctive Relief as Well as Damages and Because Defendants’ 

Pattern of Abuse against Patterson Based on Religious Identity and 

Indifference to Medical Care and Health Violated Clearly Established 

Law 

 

 The defendants in this case are not entitled to qualified immunity, because 

that protection is unavailable against claims for declaratory or injunctive relief and 

because defendants’ conduct violated clearly established law. 

First, qualified immunity “does not bar actions for declaratory or injunctive 

relief.’”  Presbyterian Church (U.S.A.) v. United States, 870 F.2d 518, 527 (9th 

Cir. 1989); Hydrick v. Hunter, 669 F.3d 937, 939-940 (9th Cir. 2012).  Instead, 

qualified immunity applies only to claims for monetary damages.   

Patterson’s amended complaint requests injunctive relief.  ER 535. 

 Second, with respect to Patterson’s request for monetary damages, the 

individual defendants are not entitled to qualified immunity because they violated 

clearly established law.  “Qualified immunity involves a two-step inquiry:  (1) 
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whether the officer’s conduct violated a constitutional right; and (2) whether that 

right was clearly established when viewed in the context of the case.”  Cntr. for 

Bio-Ethical Reform, Inc. v. L.A. Cnty. Sheriff Dep’t, 533 F.3d 780, 793 (9th Cir. 

2008).  In other words, qualified immunity is unavailable if case law at the time of 

the violation gave fair warning that the official’s conduct was unconstitutional.  

Clement v. Gomez, 298 F.3d 898, 906-07 (9th Cir. 2002). 

 This Court determines whether a constitutional right is “clearly established” 

by examining all available case law.  Binding precedent is not necessary.  See, e.g., 

Jensen v. City of Oxnard, 145 F.3d 1078, 1085 (9th Cir. 1998) (“precedent directly 

on point is not necessary to demonstrate a clearly established right”); Ostlund v. 

Bobb, 825 F.2d 1371, 1374 (9th Cir. 1987) (defendants “cannot use the absence of 

case law directly on point to shield them from liability”).  In the absence of binding 

precedent, this Court looks to whatever case law is available, including decisions 

of other federal and state courts.  Boyd v. Benton County, 374 F.3d 773, 781-82 

(9th Cir. 2004). 

With regard to Patterson’s claims arising from discipline for sharing food, 

sharing food has been consistently recognized as a valid form of religious exercise 

and, thus, is a clearly established right.  See Stuart Circle Parish v. Bd. of Zoning 

Appeals, 946 F. Supp. 1225, 1236-37 (E.D. Va. 1996); Western Presbyterian 

Church v. Bd. of Zoning Adjustment, 862 F. Supp. 538, 544 (D.D.C. 1994). 
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With regard to Patterson’s claims arising from the Passover episodes, the 

right to take part in religiously significant meals, such as Passover or Ramadan, is 

also clearly established under both the First Amendment and RLUIPA.  Lovelace 

v. Lee, 472 F.3d 174, 198-99 (4th Cir. 2006); Whitney v. Brown, 882 F.2d 1068, 

1073-74 (6th Cir. 1989). 

The right to be free from abuse on the basis of religious identity clearly 

follows from our nation’s commitment to religious liberty and equal protection.  

See Wolff v. McDonnell, 418 U.S. 539, 556 (1974) (Equal Protection Clause 

protects prisoners from invidious discrimination based on race).  Case law 

regularly emphasizes that retaliation against an individual for exercise of 

constitutional rights is prohibited.  See also Moss v. U.S. Secret Serv., 675 F.3d 

1213, 1227-29 (9th Cir. 2012) (holding that secret service agents were not entitled 

to qualified immunity against plausible allegations by anti-President protestors that 

the agents had acted with improper motive based on the protestors’ critical 

viewpoint); Clairmont v. Sound Mental Health, 632 F.3d 1091, 1110 (9th Cir. 

2011) (rejecting the defense of qualified immunity against a claim by a public 

employee of retaliation based on exercise of First Amendment rights). 

 Patterson’s Eighth Amendment right to medical treatment for his 

hypothyroidism was (and is) clearly established.  In 2006, when the constitutional 

violations began, case law had established that: 
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 A common and chronic disease that can result in dangerous consequences 

if left untreated presents a “serious medical need.”  Lolli, 351 F.3d at 

419. 

 Knowing a medical need exists, by virtue of prisoner complaints, medical 

tests, or personal knowledge, and refusing to respond to that known need, 

constitutes deliberate indifference.  Jett, 439 F.3d at 1097-98. 

By 2006, it was clear that the Eighth Amendment does not permit a prison official 

to sit idly while a prisoner suffers from a potentially deadly medical condition.  

The official must respond to the prisoner’s need.  Given the fundamental and 

indispensable nature of medical care, and the Eighth Amendment precedent at the 

time, a reasonable prison official would not conceal from the prisoner the existence 

of a medical need and ignore the prisoner’s requests for help. 

Furthermore, by 2005, the Ninth Circuit had clearly established that a 

prisoner is entitled to “food that is adequate to maintain health.”  LeMaire, 12 F.3d 

at 1456.  This means that a prisoner’s food must meet “minimal daily requirements 

for calories, protein, and vitamins.”  Id. at 1455.  In comparing “grue” to 

“Nutraloaf,” the Ninth Circuit clarified that a diet must contain sufficient 

nutritional value to sustain a prisoner’s health.  Id. at 1456.  A reasonable prison 

official would know that eliminating an essential element of a healthy diet, such as 

iodine, could create a significant risk of harm. 
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CONCLUSION 

For the foregoing reasons, Plaintiff-Appellant Barry Northcross Patterson 

asks this Court to reverse the District Court’s judgment and remand the case for 

further proceedings and trial. 
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STATEMENT OF RELATED CASES 

Pursuant to Ninth Circuit Rule 28-2.6, Plaintiff-Appellant Barry Northcross 

Patterson notifies the Court that he has another lawsuit pending before this Court.  

Patterson v. Unknown Moore, et. al., No. 12-16327 (9th Cir. pending), which was 

filed on April 15, 2005 in the United States District Court for the District of 

Arizona (No. CV 05-1159).  The defendants in the case are Unknown Moore, 

Unknown Curran, Unknown Soulvie, Unknown Wilber, Charles L. Ryan, M. 

Johnson, M. Linderman, K. J. McConnell, Unknown Adochi, Arizona Department 

of Corrections, Dora B. Schriro, G. Broderick, and Wayne F. Mason. 

In that case, Patterson alleges constitutional violations related to his kosher 

meal plan.  On a prior appeal, this Court found that the District Court had properly 

dismissed for failure to exhaust grievances against defendants Wilber, Curran, and 

Soulvie and had properly granted summary judgment on the claims for religious 

retaliation because Patterson had not raised a genuine issue of material fact.  

Patterson v. Ryan, No. 07-15209, 338 F. App’x 727 (9th Cir. July 28, 2009).  

However, this Court vacated the District Court’s summary judgment order on 

Patterson’s free exercise claim and remanded in light of Shakur v. Schriro, 514 

F.3d 878, 885-88 (9th Cir. 2008). 

On remand, the District Court granted judgment against Patterson’s 

remaining claim on May 31, 2012 (Doc. No. 157). 
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Patterson filed a notice of appeal to this Court on June 6, 2012 against 

Defendant-Appellees Broderick and Mason (Doc. No. 160).  That appeal is 

pending as No. 12-16327. 
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STATUTORY ADDENDUM 

 

 

28 U.S.C. § 1915A 

 

(a) Screening.--The court shall review, before docketing, if feasible or, in any 

event, as soon as practicable after docketing, a complaint in a civil action in which 

a prisoner seeks redress from a governmental entity or officer or employee of a 

governmental entity. 

 

(b) Grounds for dismissal.--On review, the court shall identify cognizable claims 

or dismiss the complaint, or any portion of the complaint, if the complaint-- 

 

(1) is frivolous, malicious, or fails to state a claim upon which relief may be 

granted; or  

 

(2) seeks monetary relief from a defendant who is immune from such relief.  

 

(c) Definition.--As used in this section, the term “prisoner” means any person 

incarcerated or detained in any facility who is accused of, convicted of, sentenced 

for, or adjudicated delinquent for, violations of criminal law or the terms and 

conditions of parole, probation, pretrial release, or diversionary program. 

 

 

Prison Litigation Reform Act, 42 U.S.C. § 1997e(a) 

 

(a) Applicability of administrative remedies 

 

No action shall be brought with respect to prison conditions under section 1983 of 

this title, or any other Federal law, by a prisoner confined in any jail, prison, or 

other correctional facility until such administrative remedies as are available are 

exhausted. 
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Religious Land Use and Institutionalized Persons Act, 42 U.S.C. §§ 2000cc-1, 

2000cc-2, 2000cc-5(7)(A) 

 

 

§ 2000cc-1.  Protection of religious exercise of institutionalized persons 

(a) General rule 

 

No government shall impose a substantial burden on the religious exercise of a 

person residing in or confined to an institution, as defined in section 1997 of this 

title, even if the burden results from a rule of general applicability, unless the 

government demonstrates that imposition of the burden on that person-- 

 

(1) is in furtherance of a compelling governmental interest; and  

 

(2) is the least restrictive means of furthering that compelling governmental 

interest.  

 

(b) Scope of application 

 

This section applies in any case in which-- 

 

(1) the substantial burden is imposed in a program or activity that receives 

Federal financial assistance; or  

 

(2) the substantial burden affects, or removal of that substantial burden 

would affect, commerce with foreign nations, among the several States, or 

with Indian tribes.  

 

 

§ 2000cc-2.  Judicial relief 
 

(a) Cause of action 

 

A person may assert a violation of this chapter as a claim or defense in a judicial 

proceeding and obtain appropriate relief against a government. Standing to assert a 

claim or defense under this section shall be governed by the general rules of 

standing under Article III of the Constitution. 
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(b) Burden of persuasion 

 

If a plaintiff produces prima facie evidence to support a claim alleging a violation 

of the Free Exercise Clause or a violation of section 2000cc of this title, the 

government shall bear the burden of persuasion on any element of the claim, 

except that the plaintiff shall bear the burden of persuasion on whether the law 

(including a regulation) or government practice that is challenged by the claim 

substantially burdens the plaintiff's exercise of religion. 

 

(c) Full faith and credit 

 

Adjudication of a claim of a violation of section 2000cc of this title in a non-

Federal forum shall not be entitled to full faith and credit in a Federal court unless 

the claimant had a full and fair adjudication of that claim in the non-Federal forum. 

 

(d) Omitted 

 

(e) Prisoners 

 

Nothing in this chapter shall be construed to amend or repeal the Prison Litigation 

Reform Act of 1995 (including provisions of law amended by that Act). 

 

(f) Authority of United States to enforce this chapter 

 

The United States may bring an action for injunctive or declaratory relief to 

enforce compliance with this chapter. Nothing in this subsection shall be construed 

to deny, impair, or otherwise affect any right or authority of the Attorney General, 

the United States, or any agency, officer, or employee of the United States, acting 

under any law other than this subsection, to institute or intervene in any 

proceeding. 

 

 

§ 2000cc-5.  Definitions 

(7) Religious exercise  

 

(A) In general  

 

The term “religious exercise” includes any exercise of religion, whether or 

not compelled by, or central to, a system of religious belief. 
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